SHOULD THE SUPREME COURT 
INCLUDE A CRIMINAL DIVISION ? 
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Wiiy more lawyers are buying Lanier 
Cassette dictating equipment. 


Matchless sound quality. 


ere simply is no better sound 
ty available. Unlike belts or 
dises, Lanier cassettes make your 
recorded yoice sound exacily like 
yours spec) oice, 


Electronic indexing, 
no index strips. 
Push-button indexing is faster and 
more convenient than obsolete in- 
dex strips. Electronic cues indi- 
cate end of message. Reviewing is 
easier too because the tape auto- 
matically stops after each piece of 
dictation. Editing couldn’t be 


Sixty-minute standard cassettes 
make the VIP compatible with 
Lanier’s complete product line. 


Superb styling. 

The features aren’t the only thing 
that’s beautiful about the VIP. 
Have you ever seen a more attrac- 
tive dictating device? 


Priority work isolation. 


First things first with the VIP. 
Merely press the “instruction but- 
ton” and state your preference. 
Your secretary can automatically 
locate and review your instruc- 
tions before typing. Many lawyers 
buy the VIP for this timesaving 
feature alone. 


SS SSS SSS SSS SSS SSS SSS 


We'll help you make the move from belts to cassettes. ‘ 
() Send me more information on the VIP. LAWIER H 
Have a Lanier sales representative call me. 

Name Title 
Company. Phone. H 
Business Address 
City State Zip : 
Mail to: Lanier Business Products, 1700 Chantilly Dr. N.E., Atlanta, GA 30324 F 


For Immediate Attention Call: 
800-241-1706 
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Crime Comes Home: 


Playing tennis with your son, under the 
lights, on a cold February night in 
Tallahassee can be costly - especially 
when the change to tennis togs occurred 
in your office after work; wallet, watch, 
glasses, etc., stuffed in the business suit 
pockets, placed on a hanger, and hung on 
the backseat roof hook of your 
automobile. 

You guessed it - I was ripped-off. The 
suit stolen with all its contents and the 
huge sum of $11 in cash. Almost before 
the theft was discovered, my wallet was 
found thrown on the front yard of a 
moving and storage company some five 
blocks away from the tennis court 
parking lot, money gone, but all credit 
cards, fortunately, in tact. Angered and 
humiliated, I called the sheriff, a report 
was prepared, wallet powdered for 
fingerprints and a search for the thief 
commenced. But I got the distinct feeling 
that this type of crime gets a low priority. 
More serious felonies must occupy the 
time of the limited personnel serving in 
the county sheriff's department. 

You may properly inquire, why all the 
commotion? For me I was offended for 
the first time in 47 years, my privacy had 
been invaded. Never before had crime 
come to our home or family. But now I'll 
be able to raise my hand at those 
gatherings, along with so many others, 
when the speaker asks all those who have 
been touched by crime in the last year to 
please raise their hands. 

Once you get robbed, it is amazing to 
learn how many others to whom you tell 
your sordid story come back with even a 
worse crime-related episode. Grand 
larceny, beatings, vandalism seem to 
prevail in immense proportions. And 
what is most shocking is the apathy or 
acceptance by people of crime and 
violence as a natural way of life! 

In the January 21, 1976, edition of the 
Miami Herald, columnist Jack Kofoed 
wrote about “Our History of Violence is 
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Catching up with Us.” He mentions that 
“the United States is one of the most 
violent and lawless countries in the 
world. It leads all others in homicide, 
assault, rape and robbery.” He points out 
how violence is the mainstay of a 
majority of television shows “so in 
various ways we are building for a future 
filled with the crime and violence we 
abhor, but we do little to correct!” Mr. 
Kofoed is right. 

Is The Florida Bar doing all it can to 
arrest the increasing crime trend? I think 
not. Yes, President Farrior gets credit for 
initiating a group of dedicated lawyers 
who are now hard at work studying in 
depth the feasibility of a statewide 
prosecutor who could direct his primary 
efforts against organized crime. New 
Jersey has made tremendous progress 
with such a system in the past eight years 
and Mr. Chief Justice Adkins has worked 
hard with Al Datz and others toward the 
implementation of the “ABA Standards 
of Criminal Justice.” Yes, the courts and 
the Bar have tried to expedite the 
criminal justice system through better 
court rules, arresting and retention 
procedures. But still we could do so much 
more. 

For instance, a program called “Law in 
Today’s Society” has been in a gestation 
period for about ten years and is yet to be 
born! This program seeks to reach the 
persons under 25 years of age who today 
are committing over half the felonies 
committed in the United States. It seeks 
to educate young people in grades one 
through twelve as to why the laws we 
have in our country are so essential to the 
existence of a free society. This program 
implemented in California, Missouri and 
several other states has had amazing 
beneficial results. In Florida, we have 
been unable to secure the funding 
necessary to train the teachers in the 
social studies field where the program 
would be applied. This excellent 
program languishes. 
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What is being done with the 
recommendations from the 140 lawyers 
and nonlawyers who spent three days in 
the Everglades attending the March 1974 
Florida Bar Long-Range Planning 
Retreat on the subject of our criminal 
justice system? Nothing! Is it not high 
time that “the courts, the Legislature and 
the Bar give equal priority to the criminal 
divisions of our courts and see that the 
entire criminal justice system is properly 
funded.” That “the courts and the Bar 
must take the lead in coordinating all 
elements of the criminal justice system.” 
And on go the directives of this Retreat 


which today, quite tragically, go 
unheeded. 

The Florida Bar must assume its vital 
role as a primary public service to the 
people of Florida in the areas of criminal 
justice and crime prevention. We must 
meet this challenge because we are 
uniquely qualified to do so. We have rung 
our hands too long. The time for action is 
now. 

Oh yes, as you might imagine, I lost all 
four sets! 


MARSHALL R. CassEepy 
Executive Director 
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accounted for 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
PLEASE WRITE for any heirship problem 
complimentary brochure without obligation. 
and genealogical chart. Please call collect. 


The Altshuler Chart 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 
202 Biscayne Building, Miami, Florida 33130, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS TRUSTEES BANKS 
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Announcing EX LIBRIS [:#<::.| with that 
top law firm look of all Excelsior outfits plus 
a contemporary flair all its own. 


e Self-enclosed. Dust-proof. 

Soft, padded cover. 

e Rich, mahogany-brown, leather-grain 
vinyl. 

e@ 24K gold horizontal corporate name. 
(Easy to read without tilting head.) 

e The King-sized D-shaped rings let pages lie 
table flat, holds up to 50% more pages. 

@ Quick-zip Velcro® closure. 


e Heavy-duty binder board, chrome-plated 
metals and vinyl. 


e Builds up to a beautiful library. 


paper holes from tears. 


-size 1-5/8” D-shaped holds , Luxurious feel, pleated, turned edge simulate 
ie fat. protects bole tears finest hand craftsmanship. 


C., 


62 WHITE STREET, N.Y.C. 10013 (212) 431-7000 


Padded cover, leather-grain vinyl, 24 K gold corporate 
name and self-enclosed design impress clients. 
Has same interior format as Black Beauty. Saves 
time, money and aggravation. 
Again Excelsior-Legal reshapes the look of legal thoroughness. 
Just as Black Beauty replaced an untidy pile of papers with the 
all-in-one corporate outfit in 1958, EX LIBRIS, Library Edition Corporate 


Outfit, improves on the binder and slipcase with a self-contained 
one-piece unit that speaks for your image. 


It’s as well-organized as a crack lawyer’s summation to the jury. 
Combines space-age modernity with the rich, private-library look of hand 
tooled, 24 K gold-stamped leather. Luxuriously soft to the touch, 

EX LIBRIS is all business when you or your client zip it open. 


The 20 custom printed stock certificates are 24 lb. rag bond, with 
full-page stubs for easy entry and legibility. The filler pages are 20 lb. 
rag bond, as are the optional printed minutes and by-laws, which 
look individually typed for easy matched fill-in. 


The optional printed minutes include: Subchapter S & IRS 1244 
(short form) plan . . . Medical/dental reimbursement plan . . . Annual 
and succeeding minutes . . . Worksheet for easy preparation . . . Sole 
or multiple incorporator . . . 13 specimen resolutions, notices, minutes, etc. 


The transfer ledger is ruled 
in blue and red on heavy ledger 
stock. The divider tabs are 
Mylar-protected. Instructions 
are clear and complete. And the 
reliable 24-hour shipment is 
what you’d expect from the 
oldest and biggest maker of 
corporate outfits. 


Order today by coupon or 
telephone. 


SHIPMENT 
WITHIN 24 HOURS 


Foldaway seal. Self-zipper pouch fits on rings. 
FREE SHIPMENT ON PRE-PAID ORDERS 


* EXCELSIOR-LEGAL Stationery Co., Inc., Dept. F36 
> 62 White St, New York, N. Y. 10013 


0 No. 10, plain filler, $28.25 
0 No. 20, printed minutes & by-laws, $29.95 


0 No. 70, plain filler, $25.25 
0 No. 80, printed minutes & by-laws, $27 


State of Year. 


EX LIBRIS { 


BLACK BEAUTY { 


(print corporate name exactly as on certificate of incorporation) 
No. of shares............ OO NPV Capital. $................ 
C1 Certificate signed by President and 
CI IRC 1244 complete 55 pg. set, $3.95 extra add’] certificates 15¢ ea. 
Remittance herewith $.......... Ship COD. I will pay shipping costs. 


Ship to 


THE FLORIDA BAR JOURNAL 


i 
25 
ae and $29.95 
4 
a 
Ng 
2. 
bd 
e e 
> © 
bd 
e 
- bd 
e 
See 
- 


MARCH 1976 
VOLUME L, NUMBER 3 


Editorial Staff 


Marshall R. Cassedy, Editor 

Linda H. Yates, Managing Editor 
Cheryle Dodd, Editorial Assistant 
Ellen Bradford, Editorial Assistant 
Linda M. Phillips, Advertising Director 


Editorial Board 


Thomas R. Post, Chairman, Miami; Laurence E. 
Kinsolving, Vice Chairman, Tampa; Robert Asti, 
Miami; Judith A. Brechner, Gainesville; Charles 
L. Cetti, Pensacola; Susan G. Chopin, Miami; 
Elizabeth J. duFresne, Miami; Sherryll Martens 
Dunaj, Miami; Irving D. Gaines, Milwaukee, 
Wisc.; William H. Garland, Bradenton; William J. 
Goldworn, Coral Gables; Jane R. Hoade, Miami; 
Hal H. Kantor, Orlando; Neil P. Linden, North 
Miami; James F. McCollum, Sebring; Stephen 
Nagin, Atlanta; Mannis Neumann, Margate; F. 
Wallace Pope, Jr., Clearwater; Jason G. 
Reynolds, Daytona Beach; Gary W. Roberts, 
West Palm Beach; James E. Roberts, Miami; 
David M. Rieth, Tampa; Leonard H. Rubin, 
Miami; Howard M. Zaritsky, Alexandria, Va.; 
Board Liaison: William L. Graddy, Fort Myers. 


Officers of The Florida Bar 


J. Rex Farrior, Jr., Tampa 
President 

Edward J. Atkins, Miami 
President-elect 

Marshall R. Cassedy, Tallahassee 
Executive Director 


The Board of Governors 


Gerald L. Brown, first circuit; Harry L. Michaels, 
second circuit; John E. Norris, third circuit; C. 
Harris Dittmar, fourth circuit; James E. Cobb, 
fourth circuit; Andrew G. Pattillo, Jr., fifth circuit; 
William M. MacKenzie, sixth circuit; Robert H. 
Willis, sixth circuit; William E. Sherman, seventh 
circuit; Nath C. Doughtie, eighth circuit; Russell 
Troutman, ninth circuit; Joel H. Sharp, Jr., ninth 
circuit; J. Hardin Peterson, Jr., tenth circuit; 
Leland E. Stansell, Jr., eleventh circuit; Robert L. 
Floyd, eleventh circuit; George W. Wright, Jr., 
eleventh circuit; Julian H. Kreeger, eleventh 
circuit; Samuel S. Smith, eleventh circuit; Talbot 
D’Alemberte, eleventh circuit; William C. 
Grimes, twelfth circuit; L. David Shear, 
thirteenth circuit; Leonard H. Gilbert, thirteenth 
circuit; William E. Harris, fourteenth circuit; 
Raymond W. Royce, fifteenth circuit; William A. 
Foster, fifteenth circuit; Ralph E. Cunningham, 
Jr., sixteenth circuit; Donald H. Norman, 
seventeenth circuit; William F. Leonard, 
seventeenth circuit; S. Lindsey Holland, Jr., 
eighteenth circuit; Richard V. Neill, nineteenth 
circuit; William L. Graddy, twentieth circuit; A. 
Lamar Matthews, Jr., ex officio, President, 
Young Lawyers Section; Benjamin H. Hill Ill, ex 
officio, President-elect, Young Lawyers Section. 


Subscriptions: $15 a year for nonmembers; students, $8. 
Single copies: $1.25; September directory issue $12; $6 
extra copies to members. Published monthly except 
August by The Florida Bar, 600 Apalachee Parkway, 
Tallahassee, Fla. 32304. Second class postage paid at 
the Post Office at Tallahassee, Fla. 32301. Views and 

lusi d in articles herein are those of the 
authors and not necessarily those of the editorial staff, 
officials or Board of Governors of The Florida Bar. 
Advertising rate card upon request. Postmaster to send 
Form 3579 to The Florida Bar, Tallahassee, Florida 
32304. © 1976 The Florida Bar. News media freely 
granted permission to reprint. 


VOLUME 50, NUMBER 3, MARCH 1976 


FLORIDA BAR 


600 APALACHEE PARKWAY, TALLAHASSEE, FLORIDA 32304 PHONE: (904) 222-5286 
MAILING ADDRESS: THE FLORIDA BAR CENTER, TALLAHASSEE, FLORIDA 32304 


ARTICLES 


137 


152 


Should the Supreme Court Include a Criminal Division? 
Judge Joseph P. McNulty suggests adding six justices to 
serve in a criminal division of the Supreme Court to cope 
with present unmanageable appellate caseload. 


Criminal Justice--ls Florida Fostering a Continuing 
Failure? 

Rep. Robert W. McKnight says the present system of 
administering justice has failed to have impact on curb- 
ing crime rate 


The Polygraph: A Critical Appraisal 
Catherine Ann Menard explains why feelings run high 
regarding use of the polygraph 


Judicial Elections--What the Evidence Shows 
Burton M. Atkins’ research reveals that a large portion of 
elected judges actually obtain their seats by appointment 


REPORTS 


125 Briefly Yours 135 Letters to Journal 
131 President's Page 157 What Is Your Ethics Rating 
134 Statement of Cash 159 Judicial Ethics 


Receipts, Disbursements 161 Professional Ethics 


LAW NOTES 


162 Equal Justice Under Law 
166 Workmen’s Compensation 


Tax Law Notes 
Labor Law 
Environmental Law 


142 
147 

& 

172 

5 

129 


Use this order form for your convenience. 
CORPORATE NAME Print name exactly as on Certificate of Incorporation 


Corpex, 21 Hudson St., New York, NY. 10013 


State of 


Date of Incorporation 


Total Authorized Issue 


No. of Shares Par Value $ each 


Or Shares without par value 


Certificates signed by Pres. and 


* When ordering Minutes & By-Laws specify O Single 


Multiple Incorporators. 


* *Remarks: 


Ship to 


Street Address, 
City, State, and Zip Code 


Attention of 


Ship Outfit No. Check Enclosed 
Check Must Accompany Order Payable to Corpex 


Add $1.00 shipping charge for continental U.S. all others $4.00 


charge to american Express] | | | | | | | | | | 


Signature 


THE FLORIDA BAR JOURNAL 


: 
we complete corp? rare outtit 
seo) 
pun > find pindet 
outtit No- 400 pio" enee's 
outtit No. jaws 533.00 
outtit Ewin 400 pian gnee's 534.79 
ough 


PRESIDENT’S PAGE 


During the past year The Florida 
Bar has seen proposals from various 
groups, including the American Bar 
Association’s Standing Committee 
on Ethics and Professional 
Responsibility, recommending the 
removal of most, if not all, of the 
existing prohibitions against lawyer 
advertising. In the wake of the 
action taken by the ABA at its 
midyear meeting from which I have 
just returned, I feel this to be an 
appropriate time to discuss the 
concept of lawyer advertising and 
the position which The Florida Bar 
has taken on the subject. 

Creation of Special Committee - 
As you know, in May, 1975, the 
Supreme Court decided Goldfarb 
and Bigelow. Some proponents of 
lawyer advertising argue that the 
Supreme Court’s next step would 
be to prohibit state bars from 
regulating lawyer advertising, and 
some even argue that Goldfarb and 
Bigelow do so. Those of a contrary 
viewpoint to language in those 
decisions specifically holding that 
each state has the authority to 
regulate the practice of law. 

In the wake of the ABA’s 
sweeping committee proposal to 
remove virtually all advertising 
restrictions upon lawyers, the Board 
of Governors of The Florida Bar 
directed the appointment by me of 
a special committee to study, 
monitor and report on attomey 
advertising. Raymond W. Royce, 
chairman of that Special 
Committee, attended the ABA 
Symposium on Advertising held in 
Chicago in December. Following 
the ABA Symposium, the 
committee carefully studied the 
issue with all information available, 
and reported its findings to the 
Board of Governors. 

I am pleased to advise that after 
consideration of the many 
arguments on both sides of the 
question, the Board of Governors at 
its January 15-17, 1976, meeting in 
Tallahassee voted to oppose the 
change in concept of lawyer 
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Lawyer Advertising 


advertising. Your Board is to be 
commended for its lawyer-like 
approach to the problem. 

At first blush, the arguments of 
those who support lawyer 
advertising are persuasive. Upon 
closer examination, however, the 
validity of these arguments appears 
questionable, and the following 
contra conclusions manifest 
themselves. 

1. GOLDFARB AND BIGELOW 
DO NOT PRECLUDE RESTRIC— 
TIONS ON ADVERTISING. The 
proponents of advertising argue 
that these 1975 Supreme Court 
decisions ruled that the federal 
antitrust laws and the first 
amendment prohibit the states from 
restricting any advertising which is 
not deceptive or fraudulent. 
Although the question of lawyer 
advertising was not propounded in 
either case, some of the pro- 
advertising groups feel the question 
is now settled. Even if settled, 
however, the more reasonable 
conclusion to be drawn from these 
cases is that the states clearly may 
restrict or prohibit advertising by 
those engaged in a profession. 

Many prominent antitrust 
practitioners view Goldfarb more 
narrowly, rather than as a broad 
proclamation that all prohibitions 
against lawyer advertising will be 
ruled null and void. In fact, the 
Supreme Court specifically 
recognized that “the State may 
decide that ‘forms of competition 
usual in the business world may be 
demoralizing to the ethical 
standards of a profession, ” a 
statement made by the Court with 
apparent reference to advertising. 

In Bigelow v. Virginia, 421 U.S. 
809 (1975), a case decided the same 
day, the Court invalidated a 
Virginia statute which prohibited 
advertising placed in a Virginia 
newspaper for a New York abortion 
service. While holding that such 
advertising was speech entitled to 
first amendment protection, Justice 
Blackmun emphasized that this was 


in no way a rejection of a state’s 
power to regulate or prohibit 
advertising practices in some 
instances. 

It is unreasonable to interpret 
these recent Supreme Court 
decisions as impairing the states’ 
power to reasonably regulate 
advertising for the public interest. 
There are cases presently pending 
in the Court which should furnish 
additional guidelines for 
determining those restrictions 
which a state may place on 
advertising. The ethical restrictions 
on lawyer advertising, which 
further worthy public interests, 
should not be abandoned in 
trepidation, but should be retained 
unless and until their removal might 
be mandated by some future court 
decision. 

2. ADVERTISING WILL BE 
INJURIOUS TO THE SMALLER 
FIRMS AND SOLE PRACTITION- 
ERS. Certainly, no one could argue 
that the large firms do not have 
greater resources for full-page 
newspaper advertisements and 
television commercials on a regular 
and continuing basis. What would 
be the inevitable result of such 
disparity in the financial ability to 
advertise? 

3. ADVERTISING WILL LEAD 
TO ABUSES WHICH WILL BE 
IMPOSSIBLE TO POLICE. 
Although the Supreme Court has 
repeatedly distinguished the 
professions from other commercial 
activities, many argue that the 
practice of law is no different from 
other businesses which deliver 
services to the consumer. The goal 
of the advertiser is sales, and 
exaggerated or misleading 
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statements are often tools used to 
achieve that goal. Not only would 
advertising of professional services 
lend itself to misleading statements 
far more readily than most of the 
advertising which currently 
demands constant investigation, 
but proper regulation of advertising 
in such a subjective area would be 
an impossible task, requiring 
manpower and resources totally 
unavailable under our present dues 
structure. 

4. ADVERTISING WILL 
INCREASE THE COST OF 
LEGAL SERVICES. The Florida 
Bar's special committee which 
studied the advertising question so 
concluded, because the costs of 
lawyer advertising, like commercial 


advertising, would be passed on to 
the consumer. More expensive legal 
services would be the inevitable 
result. 

Fortunately for the Florida 
lawyer in this instance, the ABA 
action is merely advisory, and has 
no effect upon Florida’s Code of 
Professional Responsibility, nor 
upon the code or canons of any 
other state. Florida’s high 
professional and ethical standards 
remain in full effect. 

Effective delivery of legal 
services is needed, and The Florida 
Bar is continuing its efforts in this 
area. Increased lawyer referral 
services are directing clients toward 
those who can assist them with their 
legal problems. Our public affairs 


department, through the use of 
institutional advertising, is 
encouraging the public to seek legal 
counsel. The Florida Designation 
Plan will, hopefully, provide the 
public greater access to Florida 
lawyers. Group legal service plans 
are being tested and studied in our 
state. 

We are aware of our profession’s 
duty to make legal counsel available 
to the public. However, in 
attempting to meet our obligation, 
we should not adopt methods, such 
as all-out advertising, which will 
have a deleterious effect upon the 
public and our profession. 


J. Rex Farrior, Jr. 
President 


The Florida Bar's 18,904 members 
(and growing) make it the 5th 
largest state bar in the country. 
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Landmark Banks’ trust departments recognize the importance of 
mutual understanding and cooperation with members of the legal 
profession in matters having to do with estates and trusts. To assist 
attorneys in our banking area by a clearer understanding of our poli- 


cies, the following is set forth: 


PRACTICE OF LAW 


No employee engages in the practice 
of law. We do not draw wills or trust 
agreements. It is our policy to encour- 
age customers to retain and consult 
with legal counsel of their own choice. 


EMPLOYMENT OF ATTORNEY 


Where we are named in the document 
as personal representative or trustee, 
it is our policy to employ the attorney 
or firm of attorneys who drew the will 
or trust agreement for such legal serv- 
ices as may be necessary to the admin- 
istration of the estate or trust, unless we 
are otherwise instructed in writing by 
the testator or settlor. 


CONSULTATION 


We welcome and invite attorneys to 
consult with us prior to execution of 
wills or trust agreements in which we 


are named. The filing with us of origi- 
nals or copies of such wills is en- 
couraged. 


ACCEPTANCE 


In determining the acceptability of trust 
business, it is our policy to consider the 
need for the service and whether we 
can render it properly. While we desire 
to be of service whenever possible, we 
reserve the right to decline any busi- 
ness that may be offered. 


CO-FIDUCIARY APPOINTMENTS 


We accept joint appointment with an 
individual personal representative or 
trustee with the understanding that we 
will have physical custody of assets, 
including all documents and records, 
and that we will receive our regular fee. 
The individual co-fiduciary participates 
in all decisions and receives detailed 
statements from us. 


TRUST DEPARTMENTS 


Landmark|Banks 


OF FLORIDA 
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The Florida Bar 
Statement of Cash Receipts 
and Disbursements 
For the Year Ended June 30, 1975 


Cash Balance and Investments Recapitulation of Cash Balance, June 30, 1975 
July 1, 1974 $793,087 
Barnett Bank of Tallahassee, checking $54,383 
Cash Receipts: Leon Federal Savings and Loan ...... 13,626 
Barnett First National Bank, Special .. 11,842 
General 2,054,473 Barnett Bank of Tallahassee,dues 
Clients’ Security Fund .............. 175,513 5,856 
Building Maintenance Fund ......... 6,791 50 
Equipment Reserve Fund ........... 6,471 Payroll and tax accounts............. ae 
Florida Bar Center Fund ............ 110,775 Total Cash General Fund ............ $87,259 
$3,167,453 
Client’s Security Fund 
Cash Disbursements: Barnett First National Bank .......... $10,073 
General Fund $1,903.623 ......--. —4215 $14,288 
Bar Center Building ................ 25,759 
Clients’ Security Fund ............... 9,884 Mai 
Building and Maintenance Fund...... 4,788 d “ $19,677 


Parkway National Bank, Cert. of Dep.. 12.989 $32,666 
Cash Balances and Investments in 


Equipment Reserve Fund 

U.S. Treasury Bills, June 30, 1975 .... $1,221,898 

™ Florida State Bank Cert. of Dep....... $12,561 
Receipts Florida Bar Center Fund 
Barnett Bank of Tallahassee, Checking $14,613 

Journal and Directory ............... 69,985 Barnett Bank of Tallahassee, Savings 70,637 

Continuing Legal Education.......... 455,839 Barnett Bank of Tallahassee 

103,516 

Excess of Receipts over Disbursements $125,855 Section Reserve Accounts 
Cash Balance July 1, 1974 793.087 00 _$42,053 
Excess of Receipts over Disbursements: Total Cash $290,412 
Clients’ Security Fund ............... $165,629 

Building Maintenance Reserve ....... 2,003 tmen reasu ° 

FIOTIGR Bar 85,016 inves tmnt ry Otis: 

Equipment Reserve Fund ............ 6,471 $591,295 

Total General Fund Investments: 

Cash Balance June 30, 1975 Clients’ Security Fund 

(To meet expenses of The Florida Bar Barnett First National Bank ........ $340,191 
for six months period ending January 1, 

1976, when dues are again payable.) $1,221,898 Tots 2.221.898 


Budget Committee 


At the close of the fiscal year on June 30, 1975, the cash balance of James E. Cobb, Chairman 


The Florida Bar on deposit in federally insured or secured accounts Edward J. Atkins Teensurer 

was $1,221,898 which, in the opinion of the Budget Committee, Donald H. Norman Marshall R. Cassedy 
should be adequate to finance the programs of The Florida Bar for L. David Shear 

the six months remaining in the fiscal year until January 1, 1976, William L. Graddy 

when dues are payable. Raymond W. Royce 
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Beef Up Legislative Program 


I read with interest the article in the 
December issue of the Journal under, 
“News In The Florida Bar,” entitled 
“Take a Legislator to Lunch.” I am one 
of those members of the Bar, as you 
quite well know, who believes that we 
should spend a great deal more than we 
are on a full-time massive legislative 
program. I feel by not doing so we are 
abdicating our responsibility as lawyers 
to the important work of government. 
Lawyers have a responsibility to be 
leaders in programs passed by the 
Legislature for the good of all the 
people, and lawyers are particularly 
equipped through their knowledge of 
the law to know what is good 
procedurally as well as socially, because 
of the many, many contacts in problems 
with every segment of society the 
lawyers experience on a day-to-day and 
week-to-week basis. 

I certainly do appreciate the thrust of 
the article about getting to know the 
lawyers and legislative delegations 
around the state personally. This is so 
important. I know why there are only 11 
out of 40 senators as lawyers now in our 
Legislature and only 27 lawyer 
members in a House of Representatives 
with 119 members. Finally, I believe the 
lawyers who are interested in politics 
have just had to abdicate their roll as 
government leaders in the Legislature 
because they have figured out that 
clients can’t reach them and have them 
do for them when they are out of the 
city and engaged in a law legislative 
session. This also goes for the terrific 
demands on legislators who are at home 
and out of the session, but who are tied 
up in committee meetings and 
obligations with local constituency. 

I continue to urge the Bar to beef up 
on at least a 300% or more basis the 
active and interested program of The 
Florida Bar for the benefit of all Florida 
citizens through the Florida Legislature. 
It is vital to me that we be more 
respected and more effective and the 
only way we can do this is to realize the 
importance of the Bar’s impact on the 
citizenry and accordingly give it the 
proper importance it is due in our own 
program. I am personally willing to pay 
a 100% increase in my dues, and perhaps 
even 200% if this money can be spent 
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effectively for first the public and thena 
viable important profession in the state. 
I know many other lawyers share my 
opinion on these subjects. 


Joun CRIDER 
Jacksonville 


Laws Effective Dates 

I wish to comment upon the habit our 
legislators have of completely revising 
the existing statutory law in a particular 
field, e.g., corporations and probate, 
and having the new statutes become 
effective before distribution of the new 
Florida Statutes containing the texts. 
Was the new corporation law so 
urgently needed that it had to become 
effective before publication in Florida 
Statutes? I think not. 

I recall a rather drastic change in the 
landlord and tenant laws (Section 
83.49(3)(a)) which took effect prior to 
publication. This section required a 
landlord to give written notice by 
certified mail of his intention to 
withhold any portion of a security 
deposit. Notice was to be given within 
15 days or the landlord forfeited his 
right to impose a claim on the deposit. I 
know of several attorneys (and judges) 
who did not find out about this law until 
months after it became effective. The 
results were not flattering to the legal 
profession. 

It seems to me that when a new 
edition of Florida Statutes is published 
every two years, with a supplement in 
between, that the date on which most 
new laws take affect could be set to 
correspond with the publication dates. 


Jon AcEE 
Fort Lauderdale 


Art of Cross-Examination 


The article, “Cross-Examination: 
One Judge’s View” in the January 1976 
issue, mentioned the book The Art of 
Cross-Examination and said it was no 
longer in general circulation. 

Members of The Florida Bar might 
be interested in learning that the book is 
available in a paper-back edition for 
$1.50 from Collier Books, New York, 
New York. The version available is the 
fourth - and latest - edition published in 
1936. It is now in its eighth printing, 


attesting to its continued popularity. 
RicHarp A. BELz 
Gainesville 


Statewide Prosecutor 

Mr. McDonald’s article in the January 
issue of the Journal presents a succinct 
and logical argument for the need for a 
statewide prosecutor. This need is 
underscored where, as in Florida, the 
machinery for a statewide grand jury 
presently exists. 

Unfortunately, the author cites recent 
legislation in Maryland as an example of 
one form of statewide prosecutor. The 
legislation to which he refers, however, 
was even more recently ruled 
unconstitutional by Maryland’s high 
court in that it unduly interferred with 
the constitutionally derived powers of 
local state’s attorneys. 

The lesson for states which would opt 
for this sorely needed office of 
statewide prosecutor is to avoid the 
foreseeable quo warranto litigation by 
implementing the office through 
constitutional amendment. As an 
assistant state’s attorney in Maryland 
and a member of The Florida Bar, I 
look forward to such rehabilitative 
measures in both states. 

Tuomas C. Morrow 
Kingsville, Md. 
Editor’s Note: Mr. McDonald 
recommended such a constitutional 
amendment in his article. 


After reading the article “Statewide 
Prosecution” in the January issue of The 
Florida Bar Journal, I thought you 
might be interested in knowing that I 
have introduced a bill this year which 
would accomplish some of the goals set 
forth in the article. 

In effect the bill names the Attorney 
General and his designates as Legal 
Advisor-Special Prosecutor in all 
statewide grand jury cases. Mr. 
McDonald correctly pointed out in his 
article many of the problems which 
legislation can correct. The complexity 
of the issues which bring grand juries 
together and the time needed for 
adequate preparation and follow-up 
deem it necessary for the Attorney 
General to assume this function in a year 
round capacity. 

ALAN S. BECKER 
State Representative 
Miami Beach 
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LETTERS TO THE JOURNAL 


Malpractice in the Sunshine 


I reply to your series on medical 
malpractice appearing in the 
November 1975 issue. The participants 
in this discussion involving a 
physician and several attorneys and the 
insurance commissioner did not touch 
upon the heart of the matter. To remedy 
the medical malpractice problem we 
must change the remedial delivery 
system. 

I think it is probably obvious that 
medical malpractice does occasionally 
occur and that at times its economic and 
biological results are disastrous and that 
some of these injuries could be 
prevented, but the current method of 
handling medical malpractice claims, 
real or imagined, through the current 
court system is cumbersome and 
inefficient and serves largely the legal 
system rather than the public. 


“When told I had 
cancer of the larynx, 
my reaction was: 
what good is a lawyer 
without a voice?” 


Frank Purcell, Attorney 


“That was nine years ago. In less than 
two months after the operation, I was back 
at work and talking. Today, I do every- 
thing I did before. Even try cases in court. 

“All of this is thanks to early detec- 
tion, effective treatment, and the 
extremely beneficial voice training 
program offered by the American. 
Cancer Society. 

“I've won my battle. But the battle 
against cancer goes on. So, please, have 
regular check-ups. And give to the 
American Cancer Society. We want to 
wipe out cancer in your Lifetime.” 


This space contributed by the publisher. 
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A recent survey from the Detroit area 
indicated that roughly 1,900 
malpractice cases were filed in the 
three-county urban area of Detroit in 
the years 1970 through 1974. In 600 cases 
that have been disposed of the plaintiff 
got money 802 of the time and received 
an average of $78,145. The legal system, 
as determined by a court docket survey, 
got roughly 55¢ of each malpractice 
dollar; 20¢ went to the insurance 
company for administration, not 
counting legal defense; and roughly 25¢ 
was received by the patient. 

This brings me to the central issue in 
the matter that the legal system is 
largely the beneficiary of the medical 
malpractice problem and the attorney’s 
worth in the system is very limited....the 
contingency fee is actually the 
attorney’s ticket to retirement. 

I propose that medical malpractice 
cases be settled in the following fashion: 


1. The current contingency fee system 
should be reduced to roughly half of its 
present value. This is so since the attorney 
does not prove his case but rather he gets a 
medical witness to state his side of the story. 
For this reason the attorney is not entitled to 
40% of an award or settlement, as high 
contingency fees escalate the cost of medical 
settlements particularly in those that do not 
go to trial. 

2. I advocate a legislatively sponsored 
disclosure system in which 4 or 5 impartial 
medical witnesses in the particular 
physician’s specialty could state the pros and 
cons of the case at hand, and in return for this 
disclosure the plaintiff, his attorney and the 
defendant would contractually enter into an 
obligation of further reduction of the contin- 
gency fee and a cap on the potential liability. 
This could be accomplished by requiring the 
patient to give notice of filing suit and allow 
the defendant physician or hospital to 
approach the patient seeking a cap on 
liability and reduced contingency fee in 
return for this disclosure. During this 60 or 
90-day period the contingency fee could not 
be otherwise invoked. These 4 or 5 witnesses 
would be appointed by the local circuit 
court, would be paid by the court and would 
state the pros and cons of the case. In the 
event that the plaintiff would not accept 2 or 
3 statewide witnesses then 2 or 3 distant 
witnesses would be appointed in the same 
fashion. 


The following options for disposal of 
the case would then occur. No 
disclosure system agreed to -- lawsuit 
with newly reduced contingency fee. 
Disclosure system: 


A. Agreement on liability cap and further 
reduced contingency fee-settlement. 

B. Agreement on liability cap and 
contingency fee—no settlement agreed law 
suit with liability cap and reduced 
contingency fee in place. 

C. Agreement on liability—no agreement 
on contingency fee—out of court settlement 
agreed—jury can set contingency fee out of 
total agreed settlement. 

D. Agreement on liability cap—no 
agreement on contingency fee—no 
settlement—lawsuit with cap in place, jury 
sets award and contingency fee. 


Thus the disclosure system becomes the 
plaintiff's ticket to the court house. 

In addition all settlements and 
awards should be made public, 
detailing the cost of defense, the total 
award, and what dollar volume the 
patient's attorney received as well as the 
cost of the witnesses. 

This public explanation is needed as I 
do not believe that the legal profession 
can defend the present high 
contingency fee, and consequently, the 
best way to alter the system is to allow 
the public to scrutinize the facts so that 
they may decide for themselves. 

In addition the defendant physician 
or hospital should have the prerogative 
of stating to the jury that in effect they 
the jury are giving away their own 
money. This is one of the realities of 
medical malpractice awards. The dollar 
volume of medical malpractice 
insurance must be passed on to the 
patients in the form of increased fees. 
This is not to say an award is not 
justified but that if the jury chooses to 
play Santa Claus the gift in effect comes 
out of their own bag. 

To further bolster the physician’s 
right to practice medicine and to do so 
to the best of his ability, any licensed 
physician should have the right (not the 
privilege) to practice in any hospital of 
his choosing, subject only to good 
conduct and continued competence. 
This will give the physician the 
opportunity to come forth and disclose 
malpractice acts without being treated 
punitively. 

I think that if these changes are 
brought into play both the legal and 
medical professions stand to gain and 
the public will be the largest 
benefactor. 


Josepu C. Rusu, M.D. 
St. Petersburg 
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Should the Supreme 


Court Include A 
Criminal Division? 


By Judge Joseph P. McNulty 


We can start this discussion with 
the irrefutable proposition that the 
volume and congestion in the 
appellate courts of this state have 
reached unmanageable propor- 
tions. I would agree with those who 
say that the meaningful solution to 
that problem lies in a restructuring 
of the appellate process within the 
criminal justice system. Indeed, for 
perhaps even more compelling 
reasons that process should be 
restructured. I insist first, however, 
that such a restructuring should not 
include a separate and independent 
court of criminal appeals. Rather, I 
propose an expansion of the 
Supreme Court, creation of a 
criminal division within that court, 
the addition of six justices and the 
taking of all appeals in criminal 
cases directly to that court. 

Before proof of the theorem 
which, I must say now, is limited in 
this paper by time and space mostly 
to general topic points rather than to 
specifics (which I shall reserve until 
a more propitious opportunity), a 
brief overview of the volume 
problem appears appropriate. 

To begin with, the newly 
adopted Article V of our 
Constitution created in the 
neighborhood of 240 (now 273) 
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instant circuit judges together with 
a considerable number of county 
judges who, by assignment, sit as 
circuit judges. Those of us who are 
acquainted with the functioning of 
the trial courts know, and can attest 
to the fact, that these trial judges are 
working at full tilt and in high gear. 
The necessary result is an enormous 
number of trial court decisions 
which in turn give rise to a naturally 
flowing incidence of increased 
appeals. Additionally, Florida’s 
growth rate in the last decade, 
among the highest in the nation, 
coupled presently with adverse 
economic conditions, has 
precipitated an amount of both civil 
and criminal litigation dispropor- 
tionately higher than normal 
conditions might dictate. 
Meanwhile, the appellate structure 
of the state court system has not 
been changed in more than ten 
years and stands now before a 
Goliath as a David without a 
slingshot. 

For many years the Third 
District, consisting of Dade and 
Monroe Counties, was first among 
the districts in volume, followed 
prior to 1965 by the Second and, 
lastly, the First. Geographical 
considerations have dictated that a 
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splitting of the Third District is 
impractical; consequently that 
district has remained unchanged 
since its creation in 1957. But in 
1965, when the volume of the 
Second District (not then very far 
behind the Third incidentally) 
approximated 1,000 cases, the 
district was split and the Fourth 
District thus created. Today, the 
volume of the Second District 
Court of Appeal is projected to be 
2,200 cases by the end of fiscal year 
1975-76. The Third District exceeds 
that, of course, and, as has 
developed over the past few years, 
the Fourth District is staggering 
under a volume which, at a 
projected rate of some 2,400 cases 
per year, has now exceeded even 
- the Third. The First District too, we 
are told, is fast approaching some 
2,000 cases a year. 

All this translates into the fact 
that, say for the present 
approximate average of 2,000 cases, 
each district judge is responsible for 
one-fifth, or 400, of those cases, and 
serving always on panels with two 
other judges (each of whom in turn 
is also responsible for 400 cases) as 
the second or third judge, he 
participates in 800 more cases. In 
other words, if we are to avoid “one 
man” courts, each judge must 
participate in 1,200 cases a year at 
the current annual rate of cases. I 
submit without feat of responsible 
rebuttal that this is prohibitive. 

Last year, in an attempted 
solution the Appellate Judges 
Conference, the joint conference of 
the appellate judges and the 
Supreme Court and a special ad hoc 
committee of the Chief Justice, 
chaired by Mr. Justice B. K. 
Roberts, unanimously recommend- 
ed to the legislature the creation of 
two additional district court of 
appeal judges for each district and 
two additional justices to the 
Supreme Court, a total of ten new 
judges. Recognizing the depressed 
economic conditions, the judges 
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also recommended an appropriate 
increase in appellate filing fees 
which, projected, was suficient in 
substantial part to fund the added 
expense of such judgeships. The 
legislature was apparently much 
more impressed with our ability to 
suggest sources of revenue than it 
was with our need for judges. They 
took “our money” by enacting the 
increase in filing fees but did not 
give us any of the judges. It is the 
hope of many that this year they 
will; and in the offing is a 
certification by the Chief Justice in 
his state of the judiciary message to 
the legislature of the necessity of 
such additional judges. 

I am personally of the view, 
however, that even if the legislature 
is in a mood to create such 
judgeships (a prospect no brighter 
in view of the economic conditions 
this year, I sense, than it was last) 
such new judgeships will afford 


The Author... 


Judge Joseph P. McNulty is now in his 20th 
year of judicial service and is one of the very 
few judges in Florida’s history to serve on 
three levels of state courts of record. He is in 
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He presented these comments in a speech 
at the annual convention of the Young 
Lawyers’ Section on March 6. 


only temporary relief from the 
immediate problem of volume - 
and not too much at that. At the 
projected 1975-76 rate of 2,200 per 
year, for example, and with seven 
judges, each district judge in our 
court will be individually 
responsible for approximately 310 
cases, instead of the present 400, 
and will participate in some 930 
cases instead of the present 1,200. 
Hardly blessed relief to begin with; 
but absent the prospect of 
substantive changes in the structure 
of the system, I would argue that the 
addition of two more judges affords 
no meaningful relief at all. At the 
current rate of volume increase we 
would be back to our present 
dilemma in a very few years. What 
then? Ten more new judges? 


Long-Term Solution 

The long-term solution, therefore, 
lies in a substantive change in the 
appellate structure; and, as 
indicated, I would endorse a change 
in the appellate process within the 
criminal justice system. It may 
surprise many to know that at the 
present time appellate review of 
criminal matters makes up 
approximately 50% of the total case 
load in the district courts of appeal. 
Indeed, in our Second District they 
are in excess of 55% of the total 
caseload over the past nine months. 
We are informed also that the other 
districts are experiencing the same 
phenomenon, although the two- 
county Third has slightly less 
percentage-wise than do the other 
three districts which are multi- 
county, multi-circuit districts. On 
the average, though, the 50% figure 
is an accurate statistic. 

By taking the criminal appellate 
jurisdiction away from the district 
courts, then, it is apparent that - 
immediately - the caseloads of those 
courts would be reduced by 
approximately one-half. If this be 
done, there would be no need to 
create additional judgeships for 
those courts now, and future needs 
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for additional judges would be 
slower developing and would come 
in staggered “singles” rather than in 
block increases of eight or more at 
the time. 

If we take the appellate criminal 
matters from the district courts, 
however, where would we put 
them? Here, I assail the concept of a 
separate, independent court of 
criminal appeals. Such a concept, in 
my view, is pregnant with built-in 
insurmountable problems. First of 
all, there would be an inherent 
rivalry with the Supreme Court. 
Would the Supreme Court have the 
supreme power to decide 
constitutional questions involved in 
the criminal law? Who would have 
the criminal rule-making power? 
Would the Supreme Court have the 
power of supreme review of a 
separate criminal court of appeal by 
common law certiorari? Would the 
criminal court of appeal judges be 
“second class” judges? I submit we 
don’t need those kinds of problems 
now. 

Secondly, while a high degree of 
expertise in a given field of law is 
desirable, there are many (of whom 
I am one) who think that a highly 
specialized court tends ultimately 
to become institutionalized and 
staid in its thinking and tends 
further to arrogate unto itself an 
elevated level of infallability rarely, 
if ever, supported by the facts. We 
don’t need this either. 

Thirdly, such a concept would be 
anathema to the mandate and spirit 
of our new Article V which was 
calculated to limit the number of 
courts, not suffer a proliferation of 
them. Even if there were additional 
reasons to oppose such a concept, 
these are enough for me. 

Now, before discussing why the 
Supreme Court is, as I see it, the 
logical repository for direct 
criminal appeals, it’s appropriate I 
think to analyze the present 
appellate structure of the criminal 
justice system, touching upon its 
infirmities and, at the same time, 
demonstrating perhaps even more 
compelling reasons to change it 
than immediately to relieve the 
congestion in the district courts of 
appeal. In the first place, the 
present structure is a two-stage 
process which in practical effect 
affords each defendant in a criminal 
case two appeals directly from his 
conviction and, presently, an 
unlimited number of appellate 
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reviews of denials of post- 
conviction motions. Direct appeals 
are taken first to a district court of 
appeal and thereafter certiorari is 
sought in the Supreme Court. The 
federal courts encourage this 
process since the exhaustion of state 
remedies is a prerequisite to habeas 
corpus relief pursuant to § 2254, 
U.S.C.A. If this course is fruitless, as 
it now is in perhaps 95% of the cases, 
the promiscuous post-conviction 
motion process begins. The 
bifurcated appellate process thus 
begins again - again - again - and 
again. 

Obviously, the entire structure 
is ponderous, duplicative and 
inordinately time-consuming, to say 
nothing of the enormous waste of 
public funds. Indeed, Mr. Justice 
Hatchett has recently pointed out 
that a direct appeal from a 
conviction which travels the full 
circuitous route may take as long as 
18 months. During this time the 
Attorney General’s office has 
handled the matter at least twice 
and the public defenders’, in the 
vast majority of cases, at least three 
times (counting the trial). In my 
view, this phenomenon is second 
only to the exclusionary rule (for 
which, concededly, there may be 
no viable alternative) in 
engendering frustration and 
disrespect for the system in the law- 
abiding average guy on the street. I 
see no reason why a final mandate 
in a direct criminal appeal ought not 
issue well within six months in the 
ordinary case. 

At this point, it must be said that 
no thoughtful or intelligent analysis 
of the appellate process within the 
criminal justice system can 
overlook the critical functions 


performed-by the Attorney General 
in virtually every case and by at 
least four public defenders in over 
95% of the cases. Judicial labor in 
disposing of the matters before the 
courts is one thing, and oftentimes a 
matter may be summarily disposed 
of by the court; (Summarily, I 
hasten to add, in terms of the 
expenditure of judicial time and 
effort. No case that I am aware of, 
regardless of its facial lack of merit, 
is summarily decided - although it 
may be expeditiously terminated.) 
but the Attorney General’s office 
and the public defenders’ offices 
don’t know this. They can’t 
anticipate how the court is going to 
dispose of these matters, so they 
have to devote full time and effort 
in the preparation of each case. This 
is no less true, incidentally, when a 
given case comes around the track a 
second of subsequent time in a post- 
conviction motion posture, again 
without regard to the apparent 
degree of merit therein. 


Additionally, there are presently 
at least four offices of the Attorney 
General handling criminal appeals 
throughout the state and four 
offices of the public defenders. 
With respect to the public defender, 
by the way, the one office within 
the appellate district selected to 
handle these appeals handles them 
in addition to the trial duties of that 
office. All in all, each of the offices 
of both the Attorney General and 
public defenders is separate, and 
disconnected to a_ considerable 
degree, from the others and cannot 
enjoy the high degree of 
proficiency and efficiency which 
naturally flow from a single office 
of each which would be necessarily 
cognizant of all the current 
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problems and the current state of 
the criminal law. This assumes, of 
course, that such law emanates 
from the single source which I 
propose. 


Supreme Court Is Logical 
Repository 

Which brings us now to the 
Supreme Court as the logical 
repository of all criminal appeals. I 
first point out how this concept 
avoids the objections to a separate, 
independent court of criminal 
appeals. Obviously, to start with, 
there would never be any built-in 
rivalries or questions as to whether 
the Supreme Court or another court 
is the final arbiter of constitutional 
and other substantive questions of 
the criminal law. 

Secondly, the concept I espouse 
has a built-in flexibility which 
would assure a desirable level of 
expertise while at the same time 
avoiding the fear of institutional 
thinking or arrogance. As I envision 
it, six justices would be assigned to 
the criminal division of the court. 
Other justices may be rotated 
through that division by the Chief 
Justice, perhaps two at a time in 
staggered equal terms at, say, six- 
month intervals so there would 
always be a desirable level of 
certainty, stability and continuity. 
There need be no change from the 
present structure in which seven 
justices constitute a full panel. Five 
justices, in either division, would 
constitute a quorum and, in those 
cases in which regardless of the 
division four justices could not 
concur, as well as those instances in 
which a full panel of seven justices 
would be required, the Chief 
Justice would be the seventh justice 


in each such instance. I foresee no 
real problem in the mechanics or in 
the day-to-day workings of the 
concept. 

Thirdly, and perhaps most 
importantly, being involved in 
virtually every criminal appeal or 
appellate review, thus having its 
finger directly on the pulse of the 
day-to-day problems of the 
criminal justice system, the court’s 
inherent rule-making power can be 
brought to bear more quickly and 
efficiently in the solution of those 
problems. While it theoretically 
may be said that that can be 
accomplished now with the advice 
of the district courts of appeal, the 
courts presently most involved in 
the day-to-day workings of criminal 
appeals, practicalities tend to 
discourage such advice and militate 
against quick and efficient rule 
changes regardless of their need. 
For example, each of the four 
districts experiences different 
problems at different times. 
Moreover, even when they are 
experiencing basically the same 
problems at the same time, there are 
enough differences, coupled with 
the practical difficulties in getting 
together to discuss them, that rarely 
if ever is a timely concensus arrived 
at so as to acquaint the Supreme 
Court with the problem and advise 
as to a propitious rule change. And 
in those rare instances in which rule 
changes are discussed with the 
Supreme Court, that court is well 
advised to refer the proposed 
change to an appropriate 
committee, sometimes in liaison 
with The Florida Bar, for study and 
debate. The net result is, of course, 
that rule changes are slow in coming 
to fruition. 
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Finally, I would point out, that 
problems in the criminal law, most 
often substantive problems, seem to 
come in spurts. They first arise in 
one of the districts and counsel for 
the state or the defendant in other 
districts strongly rely on the 
decision of the first until at last a 
conflict arises on the point. At this 
juncture, there are perhaps fifty or 
more cases pending throughout the 
four districts involving the point. 
Conflict certiorari is sought sooner 
or later in the Supreme Court, the 
district courts are so advised and the 
remaining pending cases are held in 
abeyance awaiting resolution by 
that court. 

Recent examples of this are the 
cases a few years back which gave 
rise to the conflicts on lesser 
included offenses, which was 
ultimately resolved (it was thought) 
in Brown v. State (Fla. 1968), 206 
So.2d 377; the more recent conflicts 
which arose in the “single 
transaction” cases (and which may 
not really be resolved yet despite 
the decision in Estevez v. State (Fla. 
1975), 313 So. 2d 692; the even 
more recent conflicts relating to a 
“factual basis” in guilty pleas, finally 
laid to rest, hopefully, by Mr. 
Justice Overton in Williams v. State 
(Fla. 1975), 316 So.2d 267; and the 
current conflicts which have 
revived the “lesser included 
offenses” problems which ante- 
dated Brown, supra. This latest and 
current problem, indeed, exists 
notwithstanding the recent 
Supreme Court decisions in Gilford 
v. State (Fla. 1975), 313 So.2d 729, 
and State v. Wilson (Fla. 1973), 276 
So.2d 45. 

I can attest that the foregoing 
problem is not unusual; and most 
such instances, even when the 
problem arises early on in 
conflicting opinions of the district 
courts of appeal, they are rarely 
resolved by the Supreme Court in 
much less than a year. In the 
meantime, the pending cases wait. 
Such a hiatus could not exist, 
obviously, under the system I 
propose. 
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Now here, it would certainly be 
fair to ask that if ten judges in the 
district courts of appeal, i.e., half 
the judicial complement of those 
courts, are overwhelmed by some 
4,000 criminal cases, i.e., one-half of 
the caseload of those courts, how 
could six justices in a division of the 
Supreme Court handle them if they 
were transferred there? First, I 
would answer, since conflict 
certiorari and other forms of 
extraordinary writs seeking 
“review” of district court action in 
criminal cases would be virtually 
eliminated, the current caseload of 
the Supreme Court itself would be 
reduced in excess of 500 cases a 
year, thus freeing other justices to 
assist in the criminal division if 
necessary. 

Secondly, I foresee that in a very 
short order propitious rule changes 
will be made which will 
immediately reduce the volume of 
appeals. For example, I see no 
reason why, by rule, a waiver of 
appeal ought not be required or 
encouraged with the entry of a 
guilty plea in every case. Certainly, 
at least, it is a viable consideration in 
a plea bargain. The New Jersey 
Supreme Court, in fact, as have 
other courts, has recently approved 
such a waiver in a plea bargain. 
State v. Gibson  (1975)_A.2d_, 
18 Crim.L.Rep. 2202. See also 
Amuso v. La Vallee, 291 F. Supp. 
383, aff'd 427 F.2d 328; People v. 
Williams, 331 N.E.2d 684. Such a 
rule would surely reduce the 
number of post-conviction 
proceedings, fully 50 to 60% of 
which as Mr. Justice Overton notes 
in Williams, supra, are taken after 
judgments and sentences entered 
on guilty pleas. I would emphasize, 
of course, that such a rule assumes a 
voluntary waiver; involuntariness is 
always a viable fundamental issue 
which may be raised in an 
appropriate collateral attack. 

As another example of a rule 
change calculated to reduce the 
appellate caseload, I am informed 
that one now being considered by 
the Supreme Court would require a 
movant in a post-conviction motion 
to allege, under pain of summary 
dismissal, that his motion is the first 
such motion filed by him and that 
the grounds relied upon were not, 
and properly could not have been, 
raised in a timely prior proceeding 
whether appellate or otherwise. I 
see no impediment to such a rule if 
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additional sanctions are not 
imposed which would have an 
impermissible “chilling” effect ona 
prisoner's right to seek legal redress. 

To those who would suggest we 
make those changes now and leave 
the criminal appeals where they 
are, I would point out that the new 
changes in the Administrative 
Procedure Act, which provide that 
certiorari review of all final rulings 
of administrative agencies lies in the 
district courts of appeal, and from 
which those courts are now just 
beginning to feel the effect, would 
soon make up in workload for any 
drop in the criminal volume. I say 
“workload” advisedly since there is 
a material difference between 
caseload and workload; and while 
many criminal cases can be 
disposed of fairly summarily in 
terms of time and effort, the 
majority of matters involving 
administrative agencies become 
quite complicated and time 
consuming. Furthermore, the 
suggestion which would leave 
criminal matters where they are 
completely ignores the other cogent 
reasons for restructuring the 
process. 


Why Six Justices? 

Next, getting back to the question 
of why six justices in a criminal 
division of the Supreme Court 
would be adequate, the added 
proficiency and efficiency of a 
single Attorney General’s office and 
a single office in the public 
defender system would obviously 
afford greater assistance to the 
court in the form of proper records 
and comprehensive briefs enabling 
the court more efficiently and 
expeditiously to decide the cases. 


Additionally, I foresee that as a 
rapport and mutual understanding 
develop between the Attorney 
General’s office, the public 
detender’s office and the court, 
more oral arguments will be waived 
with the confidence that each case 
will get full consideration by the 
court (which would be adequately 
staffed by a competent research 
staff, I trust) thus saving additional 
time and effort in the disposition of 
cases. 

Finally, I would focus on the 
inherent flexibility of the court, 
with the Chief Justice having at his 
disposal not only the full 13 justices 
of the court but the power, as he has 
now, to assign associate judges from 
throughout the state court system as 
the exigencies may dictate. In short, 
with such a plan I do not foresee, 
ever again, an unmanageable 
clogging of the appellate structure 
of our state. 

One final observation. Some may 
think a thirteen-man_ court 
unwieldy; that a panel of seven 
justices may not reflect the thinking 
of a majority of the court unless it 
were unanimous. That’s jousting 
with windmills. We frequently have 
the same thing now, with no ill 
effects, when one or more assigned 
associate judges vote with the 
majority in a 4 - 1 decision or, for 
that matter, with the majority in a4 - 
3, full panel decision. Stare decisis 
demands certainty - not 
omniscience. So on the point, I 
would foresee no more difficulty 
then than we have now and, indeed, 
far less than might be expected in 
the United States Fifth Circuit, 
wherein a fifteen-man court sits in 
panels of three. 

I submit, the plan will work. 0 
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The present system of 
administering justice in Florida has 
failed to have any positive impact 
on curbing the rising crime rate. If 
anything, it has served to make 
bitter, hardened criminals out of 
persons who otherwise might have 
been able to pay their debt to 
society and re-enter its mainstream 
without future criminal intent. 

Persons connected with the 
correctional system in Florida have 
often talked about the possibilities 
for rehabilitative treatment of 
inmates. The “medical model” 
presented by those who would seek 
to “cure” lawbreakers of their 
propensity to commit crimes, will 
never be implemented in the 
present Florida correctional 
system. We have failed for too long 
in our attempts to get a grasp of the 
inmate population as it soars 
thousands of inmates beyond the 
closest projections of a few short 
years ago. 

Efforts toward a rehabilitative 
program for all inmates started with 
too little resources and are too late 
in developing. We expected this 
rehabilitative philosophy to 
produce model citizens, never 
imagining that the prison 
population in Florida would be 
among the highest in the nation and 
still rising with no end in sight. 


Criminal Justice — 
Is Florida Fostering 
A Continuing Failure? 


BY REP. ROBERT W. McKNIGHT 


We have been foolish in our 
expectations. There is no proven 
rehabilitative programming that 
can successfully “cure” inmates of 
criminal activity. We cannot afford 
to continue pouring millions of 
scarce tax dollars down an empty 
well. We simply do not have the 
funds to properly attack the crime 
rate under our present criminal 
justice system. 

How can we expect to “cure” an 
inmate when we really have no idea 
what the ailment is, but are only 
able to determine the visible 
symptoms of the problem? Even 
the correctional jargon has 
developed a medical trend over the 
past several years. We admit an 
inmate for testing and evaluation, 
place him under observation by a 
team of professionals, obtain a 
diagnosis of his immediate 
problems and present a prescriptive 
analysis for the type of 
programming necessary to aid the 
inmate in his rehabilitation. We 
need to become more realistic in 
our approach. The cost of 
maintaining over 16,000 inmates in 
our system dictates to us that we 
cannot afford to foster a continuing 
failure. 

We should begin by admitting 
that we are unable to rehabilitate 
every person entering our system. 
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The inmates must choose to 
rehabilitate themselves. We should 
admit that sentencing an individual 
to a term of years in the state prison 
is a punishment that should be 
carried out in a reasonable, humane, 
and constitutional manner. Inmates 
should know at the time of 
sentencing by the court the earliest 
possible date he can expect to be 
released, and should be able to take 
specific steps on his own toward 
achieving that predetermined 
release date. 


Parole and Probation Commission 
and Length of Sentence 

The convicted offender in 
Florida never has any real 
indication of the length of time he 
will ultimately serve in the Florida 
correctional system. This holds true 
from the time of conviction and 
sentencing until the notification of 
acceptance for parole. The only 
firm date that the offender can look 
to is the mandatory release date. 
Offenders are fully cognizant that 
they have a certain date on which 
they “max out” the system 
regardless of their inability to 
achieve paroled status. 

At the time of sentencing, under 
the Florida Criminal Code the 
judge is restricted in that he can only 
assign an indeterminate time of 
commitment to the offender. Only 
under certain circumstances, where 
an actual minimum period of 
confinement is mandated by law, 
can the judge be sure of how long 
the offender being sentenced will 
remain incarcerated. 

We have had an erosion of 
judicial power in the Florida 
criminal justice system. Plea 
negotiation at intake and the parole 
making decision at release have 
limited judicial authority to 
deciding whether an individual 
should be incarcerated or whether 
he should be placed under 
community supervision. In some 
cases, the sentence imposed serves 
as an indicator to the Parole and 
Probation Commission about 
community desires in length of 
sentence. The indeterminate 
sentence system creates internal 
chaos in the judicial system and has 
robbed the judiciary of any 
appreciative impact on the 
sentencing process. 

It is during this sentencing 
procedure that the Parole and 
Probation Commission has its initial 
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contact with the offender. It is also 
at this point that the first 
occurrences of disparity may take 
place. 

Under Section 921.31, Florida 
Statutes, the court, having found an 
individual guilty of a criminal 
felony, can ask the Commission to 
make an investigation and 
subsequent recommendation 
affecting the disposition of the 
inmate. The court uses this 
presentence investigation report in 
determining the appropriate 
treatment program and length and 
type of sentence for the offender. 

Obviously, there is a possibility 
for human frailty to affect the 
recommendations and interpreta- 
tions of fact by the investigators. 
This has often been a criticism of 
this type of evaluation report. 

It should be noted that the 
investigator is a professional person 
who has been trained to evaluate 
the offender as objectively as 
possible. Statute allowance for 
personal interpretation by the 
investigator precipitates the 
inference that human prejudices 
may affect the ultimate 
recommendation by the Commis- 
sion. 

In a recent Florida Senate 
committee hearing on sentencing, a 
state attorney pointed out that the 
presentence investigation report 
process reflects the environment 
that is evaluated, and that in itself 
creates an inherent discrimination 
and resultant disparity. The Senate 
committee study had found that 
black males receive more frequent 
commitments with longer terms 
than their white counterparts for 
similar offenses in Florida. The 
state attorney defended the 
sentencing judge as not being 
prejudicial, blaming instead the 
reliance on a_presentence 
evaluation that comments upon the 
offender’s education, familial 
relationships, and community 
environment. It was pointed out 
that society’s discriminations and 
environmental variances should be 
blamed for discriminate sentenc- 
ing. 


Determinate Sentencing 

In seeking. potential solutions to 
the complex problems inherent in 
our correctional system, the Florida 
House of Representatives 
Subcommittee on Corrections and 
Offender Rehabilitation has 
concluded it imperative that our 


system be administered in a swift 
and certain manner. The certainty 
of punishment for the guilty 
according to many professionals in 
the criminal justice field, is the only 
know deterrent for criminal 
activity. Even then, the degree of 
deterrence is uncertain. But, this 
point is a fundamental principle 
that must be embodied in any 
reform of our system. One thing is 
certain--we cannot expect our 
crime rate to be reduced by locking 
up more inmates for longer periods 
of time or by emptying the prisons 
we have already built. 

Evaluation and Recommendation 

Members of the subcommittee 
have pursued the development of a 
viable alternative to our present 
system of sentencing and 
incarceration. We have in the past 
been as deceived as anybody with 
the rehabilitative model, but for 
deception to succeed, it must be 
continual and uninterrupted. 

We need certainty of punishment 
in Florida. Determinate sentencing 
would provide this ingredient. The 
citizens in our communities should 
know that convicted criminals are 
going to receive specific sentences 
that will be adhered to by all parties 
in the correctional process. The 
courts should know felons are 
receiving adequate community 
supervision when the courts use 
probation as an alternative and 
should know that when the court 
decides that incarceration is the 
most appropriate punishment that 
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Criminal Justice — Is Florida Fostering A Continuing Failure? 


the term imposed will not be 
severely reduced by a paroling 
authority. 

We propose the implementation 
of a comprehensive determinate 
sentencing procedure that will 
provide increased utilization of 
community programming for 
appropriate offenders. Offenders 
who are incarcerated should have 
rehabilitation programs within our 
institutions that will be available to 
only those inmates who choose to 
avail themselves of these programs. 

The program would have the 
following specific component 
parts: 

Judicial 

The court would have specific 
guidelines in the statutes giving 
legislative intent in the use of 
sentencing alternatives. These 
guidelines would serve the court in 
its determination of aggravating or 
mitigating circumstances in the 
development of the appropriate 
treatment. The court would have 
available increased community 
resources with which to develop 
alternatives to incarceration. The 
court would know, with increased 
certainty, that the sentence imposed 
will be the one served. Additionally, 
the court would be able to review 
any sentence within 60 days of 
imposition. 

The Sentence 

The sentence structure would 
follow the existing statute listings 
for first, second, and third degree 
felonies. The appropriate sentences 
could be altered, however. The 
indeterminate sentences now used 
would be replaced with a specific 
number of years, with a smaller 
time period being available to the 
court to add or subtract from the 
determinate period due to 
aggravating or mitigating 
circumstances. 

Habitual Offenders 

Most inmates should receive the 
benefit of a positive public attitude, 
that upon release they will become 
productive citizens. Those that 
violate this public trust should be 
dealt with more harshly for repeat 
offenses. This determinate 
sentencing structure has a separate 
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schedule of increased punishment 
for this type of offender. The court 
would again have the option of 
increasing or reducing the sentence 
for aggravating or mitigating 
circumstances. 


Inmate Initiative 

Under this plan, the inmate 
would achieve gain time while 
incarcerated on a three-days-for- 
every-ten-served basis. This means 
that for every ten days an inmate 
serves in good behavior status, he 
receives three-days time; as if he 
had served that time. This gain time 
assists in both maintaining 
institutional control and in teaching 
the inmate that there are positive 
rewards for conforming behavior. 

Additionally, the inmate would 
have the option of entering into a 
contract with correctional officials 
that would provide a blueprint for 
his activities while incarcerated. 
The contract would stipulate the 
types of rehabilitation programs 
best suited for the inmate and 
would specify satisfactory levels of 
participation and performance the 
inmate must reach within each 
program level before advancing. 
The contract program for 
rehabilitation would, in effect, 
allow inmates with initiative to 
rehabilitate themselves. Inmates 
who are not interested can choose to 
not take part in rehabilitative 
programs. They can serve their time 
in idleness, except for the time they 
should be required to take part in 
institutional maintenance activities, 
if they so choose, and the state will 
not be wasting valuable resources 
attempting to reach the 
unreachable. We should only help 
those who want to help themselves. 


Community Program Emphasis 
The court would have increased 
program alternatives to incarcera- 
tion within the community. While it 
is admittedly recognized that there 
are inmates who should be 
incarcerated, particularly those 
who are either violent or habitual in 
their criminal activity, there are 
others who would be best served by 
effective community program- 
ming. Increased use of restitution 


and community service activities 
would be emphasized. The 
nondangerous offender should pay 
his debt to society by public 
services, not by being an 
unaffordable burden on the public 
coffers. The courts should have a 
program available for placement of 
offenders which would allow the 
state to contract with county jails 
for periodic imprisonment of an 
offender who commits a nonserious 
crime (such as every weekend for a 
period of time). This would prevent 
the courts from having to take an 
individual away from productive 
employment for purposes of 
incarceration, thus placing 
additional financial burdens on the 
state. 


Projects for the Future 

The problems we face in our 
correctional system are many and 
diverse. There are no easy solutions 
or quick answers to the dilemmas 
with which we are confronted. We 
cannot reduce our crime rate by 
building new prisons. Ultimately 
we need to develop positive 
programs that prevent many of our 
citizens from becoming criminals. 
Crime prevention will be the key to 
the future, once we accept the 
reality that prisons fail to achieve 
their stated goals. 

Many offenders deserve to be 
incarcerated with society owing 
nothing to them. But the vast 
majority of offenders are those who 
we can reach by positive 
community programs--programs 
that allow the offender to redirect 
and develop his own potential. 

We can no longer blame society 
for the problems that beset 
offenders. Offenders can no longer 
be excused from efforts to improve 
their own lives. They owe it to 
themselves to rebuild their own 
initiative and character. We owe it 
to the offender to provide an 
opportunity for self-improvement. 
The offender must learn that he can 
achieve a positive gain by his 
actions--including release, without 
being subject to an interpretive 
yearly review to determine if he has 
been “cured.” O 
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The Polygraph: 


Critical Appraisal 


BY CATHERINE ANN MENARD 


Truth, for judicial purposes, has 
long been sought by man. Its elusive 
nature has prodded him to develop 
numerous exploratory devices such 
as the wheel and the rack for the 
purpose of determining facts 
quickly and effectively. A prevalent 
current method purporting to 
separate truths from falsehoods is 
the polygraph. 

As early as the third century B.C., 
Erasistratus observed that emotions 
accelerate the pulse rate. In 1895, 
Cesare Lombroso experimented 
with pulse rates and blood pressure 
while questioning suspected 
criminals and initiated the 
development of the modern 
instrument.! The polygraph is an 
electrically energized device 
which, upon application to the 
body, records blood pressure, 
perspiration, respiration, and pulse 
rate on a moving graph. 


Theory of Polygraph 

Underlying the polygraph’s use 
as an investigative technique are 
four assumptions: (1) lying gives 
rise to conflict; (2) conflict, in turn, 
creates fear and anxiety; (3) the 
resulting mental state brings about 
measurable physical changes 
capable of being accurately 
recorded on the polygraph; (4) by 
studying the graph, the examiner is 
able to separate the subject’s true 
statements from his false ones.* 
Hence, the underlying theory 
assumes that fear of detection 
causes specific involuntary 
responses if the subject is 
attempting to conceal the truth 
during questioning.’ If any of the 
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above assumptions fail, the 
polygraph’s results are invalidated. 

The machine records a change in 
breathing by the use of a hose 
strapped around the subject’s 
abdomen or chest. A medical blood 
pressure cuff measures the subject’s 
blood pressure and pulse. The . 
Galvanic Skin Reflex records the 
skin’s electrical resistance by 
passing a small current through two 
electrodes which are placed on the 
subject’s hands. Each sensing 
device is connected to a pen which 
records the responses on a moving 
graph. Upon completion of the 
examination, the operator makes his 
determination on the basis of an 
interpretation of the graph and his 
personal observations of the 
examinee. 


Role of Examiner 

It is evident, then that the 
polygraph operator plays the 
crucial role. His duty is to observe 
and analyze the subject’s 
psychological makeup. Thus, the 
examiner should be educated and 
trained in clinical psychology. 
Furthermore, the examiner 
observes and interprets the subject's 
physiological responses during the 
examination. Thus the operator 
should be skilled and trained in the 
medical sciences. However, he is 
rarely so trained. Polygraph 
examiners usually have a police 
background.‘ The question is 
therefore raised as to whether or not 
these examiners can be expected to 
have the needed professional 
expertise. 

In addition, the possibility for 
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“The polygraph has failed to receive judicial acceptance...” 


distortion is increased by the 
individual examiner's own 
psychological bias. Precautions are 
almost never taken to offset the bias 
of the polygraph examiner.’ This 
lack of control over examiner bias is 
in direct contrast to the procedures 
followed in most social science 
studies and experiments. 

Essentially, the examiner has a 
three-step approach to each 
subject. First, the operator 
interviews the examinee in order to 
reassure the subject, to familiarize 
him with the questions which will 
be asked, and to observe the 
examinee’s behavior. Second, 
based upon the operator's 
knowledge of the facts and 
circumstances of each case, he 
designs the questions to be asked of 
the subject during the examination. 
Lastly, the operator evaluates and 
interprets the polygram. 


Arguments of Proponents 

The basic justification of 
admitting polygraph test results 
into evidence is the alleged 
accuracy of such examinations. 
Numerous studies conducted by 
polygraph examiners and institutes 
have resulted in extremely high 
levels of accuracy. A typical study 
conducted by Horvath and Reid 
resulted in an overall 89 percent 
accuracy rating.6 Testimony by 
witnesses in favor of admitting 
polygraph results in U.S. v. Zeiger, 
350 F. Supp. 685 (D.C. 1972), 
claimed test results with levels of 
accuracy upwards of 95 percent.’ 
Less supporting, but more neutral, 
was a study conducted in 1958, by 
the Chicago Bar Association’s 
Committee on Criminal Law, 
which found a 5-30 percent error in 
test results, depending upon the 
ability of the operator, in addition 
to other factors.$ 

In defense against the charge that 
polygraph evidence tends to exert 
an improper influence on the jury, 
the advocates contend that it is only 
an expert’s opinion which is being 
considered as admissible evidence. 
In effect, the proponents visualize 
the polygraph expert as being on a 
par, for instance, with the medical 
or engineering expert. 
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The first reported case denying 
admissibility to polygraphic 
evidence was Frye v. U.S., 293 Fed. 
1013 (D.C. Cir. 1923), due to lack of 
“general acceptance in the scientific 
community.” Largely since then, 
results of the polygraph have been 
ruled inadmissible by jurisdictions 
considering the issue. 

Proponents view the current 
exclusion of such evidence as based 
on outdated precedent. While other 
areas of the forensic sciences have 
received judicial acceptance, such 
as fingerprint and firearms 
identification, the polygraph has 
failed to be accorded such 
recognition. One proponent 
complains that such rejection by the 
courts “has been a thorn in the sides 
of polygraph exponents for over 
two generations.”® Commenting on 
this topic, one writer contends that 
stare decisis is inherently 
retrospective and is especially 
pernicious with respect to the 
evaluation of scientific evidence. In 
short, “Does justice prevail when 
the judiciary ignores proven 
scientific reliability and permits a 
decision of fifty years ago to control 
a decision of today?”! The issue, 
however, is not whether the 
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decision is old, but rather whether 
its logic is still persuasive. 


Arguments of Opponents 

The first line of attack by 
opponents of the polygraph has 
generally been upon the validity of 
the theoretical premises upon 
which the polygraph procedure is 
based. As Jerome Skolnick 
observed: “The scientific basis for 
lie detection is questionable.” He 
doubts the existence of a constant 
relationship between lying and 
emotion, and asserts that: “[there is 
a] failure to recognize that ‘truth’ 
and ‘falsity’ are not absolute, and 
that deviations in autonomic 
responses do not always reflect 
conscious deviations from the 
truth.” Moreover, no proof exists 
demonstrating a measurable 
relationship between emotional 
variation and autonomic response."! 


A. Reliability Statistics 

The polygraph test is not a 
precise quantitative test. It is not a 
routinized procedure predicated 
upon well established relationships 
whereby any researcher under- 
taking to replicate the experiment 
would reach the same conclusion on 
the same facts. But rather, it is a test 
which leads to results which are 
subject to diverse interpretation 
and open to influence from 
uncontrolled variables. It does not 
appear that reliability statistics with 
respect to diagnostic procedures 
will be obtainable since it seems 
conceded that one examiner cannot 
“make a diagnosis from another 
examiner’s test data,”!2 because 
there has not been developed any 
standardization in test design and 
procedure. It might be possible to 
test reliability of conclusion by 
having multiple examiners dealing 
with the same subject, but no such 
test on any substantial scale seems 
to have been undertaken. 

As a result of the above, the 
scientific community does not place 
much credence in the polygraph as 
a means of distinguishing truth from 
mendacity. Scientists cannot be 
expected to accept a machine 
which has as its purpose the 
detection of truth from falsity when 
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the technique employed is 
unsophisticated and imprecise. The 
machine has been attacked as not 
having progressed from the 
experimental to the demonstrable 
stage. Little has been done toward 
the end of gaining scientific 
acceptance. Since the first decision 
in 1923, most courts have implied 
that its unacceptability to the 
scientific community makes it 
similarly unacceptable to the 
judicial process. 


The argument over the accuracy 
figures has been a battleground of 
contention. Statistical studies show 
a broad range in reported test 
results. There is a 25 percent range 
in the published statistics, with 
researchers Reid and Inbau 
claiming 95 percent accuracy under 
optimal conditions.!% A study 
conducted by the Office of Naval 
Research at Stanford Research 
Institute in 1964 showed 75 percent 
accuracy, and Professors 
Sternbach, Gustafson, and Colier 
showed a figure “close to 70 
percent” in a study in 1971.'* Hence, 
polygraph accuracy figures are 
notably inconsistent. 

Nevertheless, most observers 


would agree that the polygraph has 
improved its procedure, technique, 
and accuracy figures since its 
inception in 1895. But unless and 
until accuracy reaches 100 percent, 
the polygraph’s use in the 
courtroom must be consistently 
challenged. It would seem that 
since no method will ever be 100 
percent effective, such challenge 
would be untenable. But upon 
analysis it will be seen that if the 
polygraph is 95 percent accurate, it 
will have contained within it a 5 
percent guarantee of injustice. 

Regardless of which accuracy 
figures a person believes, the way in 
which these figures are reached 
should be examined. They are 
based on polygraph examination 
results compared with a subsequent 
verification of confession, a 
misleading parameter. The 
problem is: 


confessions are not guaranteed evidence of 
undoubted guilt . . [and] .. . an acquittal . .. 
is obviously not absolute evidence that the 
accused did not commit the act. Final and 
infallible determination as to whether or not 
the lie detection test was accurate is 
impossible.'5 


In sum, the unavoidable 


imprecision of these criteria and the 
deficiency of the existing accuracy 
data must be recognized. 


B. Lack of Cross Examination 

In the Kansas case of State v. 
Lowry, 163 Kan. 622, 185 P.2d 147 
(1947), the court denied the 
admissibility of polygraph results 
on the ground that they were not 
subject to cross-examination. 
Several subsequent courts!® agreed 
that the vital role of cross- 
examination would be impaired by 
admitting such evidence. A 
machine cannot be examined or 
cross-examined. Its “testimony” is 
interpreted by the operator. 
Proponents took up the challenge 
and said that the operator could be 
cross-examined. However, one 
cannot lose perspective of who is on 
trial. The accused is on trial - not the 
polygraph operator. What the 
courts do not want to do is 
“convert a criminal trial into a trial 
of the polygraph operator.”!” In 
such a case, the defendant's guilt or 
innocence would be determined by 
how well the operator holds up 
while being cross-examined. A 
convincing operator, himself, could 
convict or acquit. 
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C. Bias of Examiner 

Next to psychiatry, polygraphy is 
“the most subjective type of 
examination’!® considered for 
admissibility by the courts. At least 
the psychiatrist has a more 
extensive reputation in his favor and 
he is called upon to draw far more 
general conclusions. More 
important, he rarely even looks 
infallible. 

The polygraph profession does 
not encourage its operators to 
remain obj ctive, but rather 
requires them: 
to make an initial determination as to guilt or 
innocence, to proceed on the basis of that 
determination, to use his varied experiences 


in formulating questions designed to show 
that a liar is lying . . .' 


This initial subjective determina- 
tion is used in interpreting the 
examinee’s responses. 

Critics and proponents alike 
recognize the crucial role played by 
the polygraph examiner. But all too 
frequently, the examiner fails to 
measure up to the necessary 
minimum requirements. He is 
usually inexperienced, poorly 
trained, and minimally educated. 
At present there are no controls 
which would insure an examiner’s 
competency. 

The inventor of the Keeler 
Polygraph recognized this 
limitation and commented: “the 
inexperienced operator cannot 
diagnose deception with a 
polygraph any more than he can 
diagnose a cardiac murmur with a 
stethoscope.”2° Consequently, he 
consistently supported establish- 
ment of an examination and 
licensing agency which could 
license only the most competent 
and qualified examiners. 

In actual practice, abuses of bias 
are inevitable. Examiners who 
usually determine that defendants 
are telling the truth would become 
popular with defense counsel, while 
the reverse would be true for the 
prosecution. 

D. Effect on Jury 

Our society tends to believe a 
machine ever an expert’s opinion. 
This results in according the former 
an almost religious authority. Since 
jurors are no different from others 
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“Feelings regarding polygraph run high...” 


in their attitudes, they bring this 
belief in the infallibility of machines 
with them into the deliberation 
room. Thus, the mere fact that the 
machine indicated the accused lied 
is far too often considered 
conclusive evidence of the 
accused's guilt. The machine has a 
prejudicial effect upon the jury. Of 
course, the machine’s unreliability 
and its inaccuracy could be 
explained to the jury, and the 
polygraph operator could be 
cross-examined. However, this 
would be too time-consuming and 
confusing to the jury. It would 
inevitably lead to a battle by 
counsel over the advantages and 
disadvantages of the polygraph 
itself. More importantly, it would 
detract from the trier of fact’s 
attention to logic, consistency, and 
the other basic rules of good sense. 
At present, the average person 
places a credence in the infallibility 
of the polygraph which it does not 
deserve. 


E. Abnormalities of Examiner 

The validity of the polygraph 
results are frequently criticized 
where an examination is given to an 
extremely angry, nervous, or 
anxious subject who also happens to 
be innocent. Another area of 
concern is the closely related 
problem of an innocent subject who 
has a guilt complex with regard to a 
matter similar to the one under 
investigation. The concern over the 
subject’s physiological and 
psychological abnormalities was 
afforded exhaustive treatment in 
Henderson v. State, 94 Okla. Crim. 
45, 230 P. 2d 495, cert. denied, 342 
U.S. 898 (1951). Quoting from F. 
Inbau and J. Reid, Lie Detection 
and Criminal Interrogation, the 
Henderson court stated: 

The factors which occasion the chief 
difficulties in the diagnosis of deception by 
the lie-detector technique may be 
enumerated as follows: 

(1) Emotional tension—“nervousness”— 
experienced by a subject who is innocent and 
telling the truth regarding the offense in 
—~_jhr but who is nevertheless affected 
ss (a) fear induced by the mere fact that 
suspicion or accusation has been directed 
against him, and particularly so in instances 
where the subject has been extensively 
interrogated or perhaps physically abused 
by investigators prior to the time of the 


interview and testing by the lie-detector 
examiner; and 

(b) a guilt complex involving another 
offense of which he is guilty. 

(2) Physiological abnormalities, such as 

(a) excessively high or excessively low 
blood pressure; 

(b) diseases of the heart; 

(c) respiratory diseases, etc. 

(3) Mental abnormalities, such as 

(a) feeblemindedness, as in idiots, 
imbeciles, and morons; 

(b) psychoses and insanities, as in manic 
depressives, paranoids, schizophrenics, 
paretics, etc.; 

(c) psychoneuroses and psychopathia, 
as among the so-called “peculiar” or 
“emotionally unstable” persons—those who 
are neither psychotic nor normal, and who 
form the borderline between these two 
groups. 

(4) Unresponsiveness in a lying or guilty 
subject, because of 

(a) lack of fear of detection; 

(b) apparent ability to consciously 
control responses by means of certain mental 
sets, or attitudes; 

(c) a condition of “sub shock” or 
“adrenal exhaustion” at the time of the test; 

(d) rationalization of the crime in 
advance of the test to such an extent that 
lying about the offense arouses little or no 
emotional disturbance; 

(e) extensive interrogation prior to the 
test. 

(5) Unobserved muscular movements 
which produce ambiguities or misleading 
indications in the blood pressure tracing.?! 


Upon being presented with the 
issue, several other courts®? have 
objected to the admission of 
polygraph results because they 
deemed it to be ineffective on the 
psychologically abnormal subject. 

Proponents assert that “mental 
abnormalities present no serious 
danger of erroneous diagnosis”®* 
because the examiner will observe 
any abnormalities in the examinee. 
However, a study indicated that 
emotionally disturbed individuals, 
who could yield erroneous 
diagnoses of truth and mendacity 
do not exhibit symptoms 
consistently suggestive of their 
psychological problems. A similar 
study used groups of “normal,” 
“neurotic,” and “‘psychotic”’ 
subjects. The study showed that not 
only are polygraph examiners less 
likely to interpret the polygram 
when the subject is not “normal,” 
but also they failed to identify the 
persons suffering from even severe 
mental abnormalities. 

Essential to the proper 
functioning of the polygraph is: (1) 
a conscious awareness of the truth 
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and (2) a fear of detection. Where 
one or both of these fundamental 
elements is lacking in the examinee, 


nothing more than an inconclusive 
result can be produced. 


Self-incrimination 

Another argument against the use 
of polygraphic evidence in court is 
the one which contends that such 
evidence is violative of an 
individual's constitutional privilege 
against self-incrimination.™ 

In the case of Schmerber v. 
California, 384 U.S. 757, 764 (1965), 
the Supreme Court stated in 
dictum: 
Some tests seemingly directed to obtain 
“physical evidence,” for example, lie 
detector tests measuring changes in body 
function during interrogation, may actually 
be directed to eliciting responses which are 
essentially testimonial. To compel a person 
to submit to testing in which an effort will be 
made to determine his guilt or innocence on 
the basis of physiological responses, whether 


willed or not, is to evoke the spirit and history 
of the fifth amendment. 


Questions as to the voluntariness 
of the subject’s physiological 
responses would arise because even 
if the subject were willing to take 
the test, the actual responses of the 
examinee’s body are by definition 
involuntary. 

A few commentators contend 
that the admission of polygraph 
results into the courtroom could 
lead to the abolition of the jury.%* 
While others do not foresee such a 
drastic step, they do envision the 
role of the jury and its function 
diminished greatly. 

Polygraphic evidence is 
distinguished from scientific data 
insofar as it does not simply aid the 
jury in its determination; but rather 
it “purports to decide veracity as to 
the crucial issue in a case.”2” It is the 
function of a jury to “base its finding 
of fact upon credibility of 
witnesses.’’28 However, the 
testimony of the polygraph 
operator will frequently determine 
the defendant’s guilt or innocence 
because the jury tends to treat the 
polygraph results as conclusive. 


Judicial Treatment of Polygraph 
Evidence 

Although the polygraph has been 
used extensively in nonjudicial 
areas and pretrial investigations, its 
test results, until recently, have been 
denied admission as evidence in the 
courtroom. Traditionally, the 
courts have regarded the polygraph 
with suspicion. 
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However, the polygraph is 
currently in the news. Its credibility 
is being proclaimed by proponents 
as persuasive as F. Lee Bailey. As a 
result, two recent (1972) federal 
trial courts and one Los Angeles trial 
court re-examined the issue and 
ruled that the interpretation of 
polygraph test results was 
admissible as evidence. Specifi- 
cally, the decisions were: United 
States v. Ridling 350 F. Supp. 90 
(E.D. Mich. 1972); United States v. 
Zeiger 350 F. Supp. 685 (D.C. 1972); 
People v. Cutler (Superior Court, 
County of Los Angeles). 

The Frye standard of “general 
acceptance” was referred to by the 
Ridling and Zeiger courts, but was 
not applied. Both courts used 
limited instructions and permitted 
lengthy cross-examination to point 
out to the jury the shortcomings of 
the polygraph; consequently, the 
trial judges felt that they were able 
to “control the jury’s perception of 
the polygraph’s reliability.”2° The 
effect of the Ridling and Zeiger 
decisions was to remove the 
“general acceptance” standard and 
in its place formulate rough 
guidelines to delimit the 
circumstances of admission. 

In spite of the recent judicial 
recognition and approval of the 
polygraph, there still remain 
unsettled arguments and 
unanswered questions. 

Have we progressed very far 
from the deception test used by the 
Indians hundreds of years ago? 
Their test was: 
based on the premise that lying inhibited the 
secretion of saliva in the mouth - an accused 
was ordered to chew rice and if it stuck to his 
gums he was considered guilty. 

Feelings with respect to the 
polygraph run high on both sides. 

Proponents are largely convinced 
that judicial inertia is preventing 
what, to them, seems like an 
introduction of modern science into 
musty court procedure. 

Opponents view the polygraph as 
a throwback to more superstitious 
days when the aristocracy utilized 
trickery against the general public 
to ascertain truth. 

Where the one group sees a 
genuine cure to certain judicial 
ailments, the other group sees a kind 
of sorcery. 

The controversy over the 
polygraph will not die down. The 
legal profession as a whole will have 
to take a stand on the issue. O 
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Since the adoption in 1968 of 
Article V of the revised Florida 
Constitution, there has been 
considerable debate concerning 
how judges in this state should be 
selected. Prior to the constitutional 
revision, judges were elected by 
partisan ballots. With the passage of 
HB 468 in 1971 (F.S. Ch. 105) 
implementing Article V, Florida 
moved to a nonpartisan ballot and 
to a merit system for filling interim 
vacancies. Since these changes went 
into effect, several efforts, all 
unsuccessful thus far, have been 
made in the Florida Legislature to 
extend the interim merit plan 
procedure, also known as the 
Missouri Plan, to the selection of all 
judges in Florida. 

Invariably, whenever the issue of 
judicial selection arises proponents 
and opponents of each system 
expound homilies which are 
intended to provide the “evidence” 
for their position. Thus, one camp 
movingly argues that the election of 
judges is consistent with the tenets 
of democratic theory, that it allows 
the judiciary to be responsive 
toward changes in public opinion 
and insures ultimate accountability 
of judges to the electorate. 
Nonpartisan elections in particular, 
so the argument goes, minimize the 
potential for political influence 
intruding upon the judicial function 
by having the election center on the 
candidates and issues, not their 
respective party affiliations. 

In recent years those disillusioned 
with judicial elections have claimed 
that a merit system forges the 
benefits of several systems into one: 


..the Missouri Plan embraces a number of 
commendable features. It combines the 
democratic notion of accountability to the 
electorate with an intelligent method of 
selecting qualified candidates for judicial 
office. The necessity of facing the electorate 
on his record provides a judge with an 
incentive of judiciousness, and the fact that 
he runs on his own record rather than against 
that of an opponent allied with a specific 
political party goes far toward taking the 
courts out of the more crass aspects of 
politics.! 


Amidst the clamor of contentions 
on both sides of the issue, numerous 
studies have been conducted which 
provide some basis for a systematic 
appraisal of the various methods of 


judicial selection. Not surprisingly, 
most demonstrate that the actual 
operation of judicial elections and 
merit systems, the recruitment 
methods subject to the most 
empirical scrutiny, falls short of 
expectations. But the fact that either 
system may in reality fail to meet 
the demands of a model need not 
imply that the issue is moot. Indeed 
it implies that those interested in 
judicial recruitment should 
systematically appraise the 
strengths and weaknesses of each 
system. On the basis of previous 
research conducted by political 
scientists and legal scholars and 
data currently being analyzed 
concerning the selection of judges 
in Florida, I shall review some of the 
findings related to the operation of 
judicial elections. Some of the 
findings concerning selection in 
Florida are derived from a 
questionnaire that was sent to all 
judges in the state.? A later article 
will review some of the problems 
associated with merit plans. 


Judicial Elections 

The concept of an elected 
judiciary emerged during the 
Jacksonian era as part of a larger 
movement aimed at democratizing 
the political process in America. It 
was spearheaded by reformers who 
contended that the concept of an 
elitist judiciary, appointed by the 
Executive for life tenure, did not 
square with the ideology of a 
government under popular control. 
Indicative of the eventual impact 
that this trend was to have on the 
political process is the fact that most 
states admitted to the Union from 
1832 to 1933 provided for the 
election of judges. Inevitably, 
however, the political necessity of 
having judges engage in the kind of 
partisan political campaigns that 
drew courts and local political 
machines suspiciously close 
together led to a feeling among 
those concerned with the quality of 
justice that there was an inherent 
inconsistency between the role of 
an impartial, independent judiciary 
on the one hand, and partisan 
election campaigns on the other. It 
was thus not surprising that as 
political organizations captured 
control of some judges, a 
movement would emerge geared to 
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taking some of the politics out of 
judicial selection. One such reaction 
was the establishment of the 
nonpartisan judicial election, 
perhaps with hindsight more a 
placebo rather than an effective 
cure for the ailments inherent in 
judicial elections. Reformers still 
imbued with the Jacksonian spirit 
nonetheless hoped it would strike a 
balance between accountability to 
the electorate and judicial 
independence. 


“One of the most striking and 
consistent findings of research 
conducted on judicial 
elections is that a large 
proportion of elected judges 
actually obtain their seats by 


appointment.” 


Even with the concerted effort 
during the past two decades to have 
more states adopt a merit plan, the 
election of judges continues to be 
the most popular method for 
selecting judges. As of 1975, 26 
states use elections for selecting 


appellate judges, with half of these 
states employing nonpartisan 
ballots. Likewise, 26 states use 
elections as the primary means of 
selecting trial judges, with 14 of 
these states using the partisan 
variation. The distribution of 
partisan and nonpartisan systems 
among the states is neither 
accidental nor random. Partisan 
elections occur most frequently in 
the Democratic, one party 
strongholds found in the South 
where party label has traditionally 
been irrelevant. Nonpartisan 
elections occur most frequently in 
competitive, two-party states 
where active competition exists 
between the two major parties in 
the general elections. Florida’s 
switch to a nonpartisan judicial 
election in 1971 is consistent with 
the national pattern in that this shift 
coincides with a weakening of the 
Democratic monopoly in the state. 
As recently as the 1960's, Florida 
was solidly controlled by the 
Democratic Party and was ranked 
as the 8th least politically 
competitive state in the country.‘ 
By 1970, Florida became a 
modified one-party state 
characterized by Democratic 
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domination but with noticeable 
Republican challenge.’ Though it 
still dominates Florida politics, the 
Democratic Party’s hegemony in 
Florida has undoubtedly 
weakened. 

Even though judicial selection 
may be nonpartisan in format, it 
need not imply that we must totally 
ignore the effects of partisanship on 
the selection process. Studies in 
states other than Florida have 
shown that partisan political 
activity occurs in the selection 
process within states that use 
nonpartisan elections and that 
voting along party lines occurs on 
some state supreme courts where 
the justices are elected through a 
nonpartisan ballot. For example, in 
one study which examined judicial 
voting behavior on state supreme 
courts, it was found that the voting 
patterns of Democratic and 
Republican justices tended to be 
significantly different regardless of 
whether or not the states from 
which they came employed 
partisan or nonpartisan elections. 
These elected judges tended to vote 
in accordance with their party 
identification more frequently than 
judges who were appointed to these 
same courts. A detailed study of 
voting patterns on the Michigan 
Supreme Court, which selects its 
justices through nonpartisan 
elections, found that votes in 
workman’s compensation cases 
tended to split along party lines 
with Democratic justices 
supporting the worker and 
Republican justices supporting the 
corporations.? These findings 
clearly suggest that it would be 
remiss to ignore questions 
concerning partisanship in the state 
courts even though the state might 
use nonpartisan elections. 


Indeed, the trend away from a 
one-party monopoly in Florida is 
reflected in the partisan balance on 
the state judiciary. Although only 46 
of the respondents to the judges’ 
questionnaire claimed to be 
Republicans, approximately one- 
half of them obtained their seats 
during the administration of 
Governor Claude Kirk, the first 
Republican Governor in Florida 
since 1877. Obviously, the fact that 
Florida had a Republican governor 


would mean that more Republican 
judges would appear on the bench: 
of the Republican judges 
responding to the questionnaire 
who had obtained their seat by 
appointment, 73% (N=24) did so 
during the Kirk years. The 
Republican victory also had a 
coattail effect on judicial elections. 
Of the Republican judges originally 
elected to their seats, 35.7% won 
their seats while Kirk was in office, 
as compared to only 9.6% who had 
obtained their electoral victory 
prior to the Kirk administration. Yet 
success for Republican judges is not 
necessarily bound to a Republican 
administration in the statehouse. 
Reflecting the increase in 
Republican strength, our data show 
that most elected Republicans 
(46.5%) have obtained their victories 
during the Askew years. Of the two 
avenues of access--election and 
appointment--the data show that 
Republicans have a slightly better 
chance of being elected to the 


“If one were to define 
election without opposition as 
not being consistent with the 
spirit and purpose of the 
electoral process, then the data 
indicate that a majority of 
judges in Florida obtained their 
seats, and were generally able 
to retain them, without any 
formal evaluation by the 
electorate.” 


bench than appointed; of the 51 
judges who were appointed during 
the last five years, only 11.7% (6) 
were Republicans. But of the 80 
judges elected during the same 
period, 16.2% (13) were 
Republicans. In other words, at 
least on the basis of the judges’ 
response to the questionnaire, it 
appears that the electoral process 
has allowed Republicans access to 
the bench at a marginally higher 
rate than did the appointment 
process prior to Article V and the 
modified merit plan used since. 
One of the most striking and 
consistent findings of research 
conducted on judicial elections is 
that a large proportion of elected 
judges actually obtain their seats by 
appointment. One study found that 
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55.8% of judges in states which 
employ electoral procedures had 
initially been appointed. A more 
recent study has confirmed these 
results; as of 1966, 40% of judges 
selected through partisan elections 
were in fact appointed and 66% of 
judges recruited by nonpartisan 
elections were originally appointed 
to the bench.® The evidence further 
indicates that once obtaining a 
position on the bench, the 
probability of removal by electoral 
defeat is quite low.!® More often 
than not, incumbent judges run 
unopposed and when opposition 
does exist, few incumbents are 
defeated. One study, for example, 
found that no more than 5% of the 
incumbents in Texas lost in any one 
year from 1952-1962.!! 

The Florida experience is 
consistent with these trends. Almost 
half (47.9%) of the judges 
responding to the questionnaire 
claimed that they were initially 
appointed to their seats. Of the 
52.1% who were elected, 11% were 
originally elected without 
opposition. Moreover, 21% of the 
respondents claimed that they had 
never had any electoral opposition 
even one time. If one were to define 
election without opposition as not 
being consistent with the spirit and 
purpose of the electoral process, 
then the data indicate that a 
majority of judges in Florida 
obtained their seats, and were 
generally able to retain them, 
without any formal evaluation by 
the electorate. 

The data from the judge’s 
questionnaire however suggest 
that there has been a decline in the 
extent to which interim 
appointments have been used as a 
means of access to the Florida 
courts. Of the 124 judges 
responding to the questionnaire 
who have been on the bench more 
than 10 years, over half (57.3%) had 
been initially appointed to their 
seats. The percentage of judges 
originally appointed to their seats 
decreases as one compares those 
with long service on the bench with 
those having obtained their position 
in recent years. In fact, of the 136 
judges who had obtained their 
position within the past five years, 
61% were originally elected to their 
position as opposed to the 39% who 
were appointed. 

Low Voter Turnout 
Besides being criticized for the 
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high percentage of interim 
appointments and low electoral 
opposition, judicial elections are 
often attacked by critics for the low 
voter turnout and low voter 
awareness of candidates and issues. 
Jacob, for example, found turnout 
for judicial elections inWisconsin to 
be the lowest of any type of election 
held in the state.!? This, however, 
was attributable not so much to 
voter apathy as to the fact that 
judicial elections, unlike all others in 
the state, were held in the spring 
and thus were unable to use the 
more hotly contested statewide 
elections to draw voters to the polls. 


“The data tend to support 
those who argue that the 
electorate is more acquainted 
with local judges than they are 
with appellate judges, that the 
electorate participates at a 
much higher rate in the 
selection of trial judges than 
they do for appellate judges, 
and thus a merit plan, if it is to 
be adopted, should be limited 
to the selection of appellate 


judges.” 


However, to evaluate whether or 
not voter apathy exists, it is 
necessary to establish a benchmark 
against which turnout for judicial 
elections can be evaluated. One 
method is by comparing voter 
turnout for judicial elections with 
turnout for other kinds of state 
elected offices. The data reported 
in Table 1 make such a comparison 
in Florida. The table reports the 
average turnout for various races as 
a percentage of the average 
registered voters for each county in 
Florida from 1968-1974. The focus 
is upon the first primary election 
because more returns for judicial 


contests are available than for the 
second primary or the general 
elections. Similarly, votes cast for 
Supreme Court justices and county 
court judges are used to illustrate 
the vote for judicial candidates 
because more returns are available 
for those courts and because it 
provides an opportunity to 
compare turnout for an appellate 
and a trial court. Unless designated 
by the figures in parentheses, the 
returns are from all Florida 
counties. No doubt the data show 
that turnouts for Supreme Court 
and county court elections are quite 
low. But it is equally clear that the 
lag of judicial vote is not necessarily 
very great. In some instances the 
turnout for judicial election is 
greater. For example, the average 
turnout for county court elections in 
1974 (though based only on 13 
counties) was the highest of the 
state offices compared in the first 
primary. The vote for the county 
court in 1972, based on 57 counties, 
also compared quite well with other 
offices and lagged only slightly 
behind the vote for state attorney. 
Turnout for the Supreme Court 
contest was generally lower than 
contests for other offices and was 
lower than the county court 
elections in 1972 and 1974. 
Returns for the second primary 
and general election were more 
scattered across Florida counties 
but generally conform to this 
pattern. In the second primary 
election in 1972, for example, the 
average turnout across the 67 
Florida counties for Supreme Court 
contests was 18.6% of the registered 
voters as compared with 36.8% for 
county elections in 20 counties, 
15.5% for court of appeals elections 
in 55 counties, and 29.7% for the 
circuit courts in 33 counties. By 


TABLE 1 
Average Voter Turnout in Primary Elections (1st) 
(Percent of Registered Voters) 

Supreme County Represen- Sec. of State 
Year Court Court PSC tatives Governor State Attorney 
1968 25.7 30.4 32.4 43.3 (21) 
1970 18.9 18.6 26.4 40.0 19.8 
1972 22.1 27.5(57) 21.6 21.6 35.7 (20) 
1974 14.5 41.1(13) 16.1 22.7 23.7 18.8 
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comparison the percentage of 
eligible voters turning out for 
representatives and state attorneys 
were 24.7% and 32.1% respectively. 
In other words, the data tend to 
show that the alleged low turnout in 
judicial elections, while generally 
accurate, is not so much a problem 
intrinsic to these races as it is a 
problem endemic to state elections 
in general. 

There is yet another pattern in 
these election returns. In all 
instances where a comparison is 
possible, the turnout for election of 
trial judges is higher than the 
turnout for appellate judges. From 
1968 to 1974 in counties where 
returns are available, and regardless 
of whether or not primary or 
general elections are involved, the 
average turnout for appellate 
judges (Supreme Court and courts 
of appeal) is 24.7% of the eligible 
voters as opposed to 46.6% turnout 
for trial court (circuit and county 
courts) elections. While these 
comparisons are based on limited 
returns in some instances, they 
would tend to support those who 
argue that the electorate is more 
acquainted with local judges than 
they are with appellate judges, that 


the electorate participates at a much 
higher rate in the selection of trial 
judges than they do for appellate 
judges, and thus a merit plan, if it is 
to be adopted, should be limited to 
the selection of appellate judges.’ 


The Enlightened Voter 


Related to the alleged low 
turnout in judicial election is the 
claim, often raised by critics of 
judicial elections, that voters are not 
equipped to assess the qualifi- 
cations of judicial candidates, and 
particularly not capable of 
evaluating the performance of 
incumbents. On the whole, the 
saliency of judicial candidates 
among the electorate is not high. 
Indeed, one study conducted by the 
New York City Bar Association 
found the 85% of the voters sampled 
could not recall a single judicial 
candidate from an election held just 
prior to the study.’ However, 
before we condemn the electorate 
as having failed in its responsibility 
to live up to the expectations of the 
enlightened voter, it should be 
observed that scores of studies 
conducted on voter awareness of 
issues and candidates in Presidential 
and congressional elections 
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consistently show a similar trend. 
Indeed, one of the leading studies in 
voting behavior showed that 46% of 
those who voted in one off-year 
congressional election did so 
without having heard or read 
anything about either candidate, 
and even in congressional districts 
where there was an incumbent 
running for re-election, 61% of the 
voters knew virtually nothing about 
their representative.'5 A replication 
of this study found that only 45% of 
the respondents claimed they 
would identify congressional 
candidates, and in fact, only 29% of 
these could do so correctly.'® 

There is no doubt that the 
performance of the American 
electorate does not approach the 
expectations of the enlightened 
voter who rationally and 
intellectually evaluates candidates 
and issues. In one respect, at least, 
the process of conducting judicial 
elections produces and perpetrates 
ignorance among the electorate. 
Jurisprudence assumes that judicial 
decision-making is qualitatively 
different from decision-making 
processes within other govern- 
mental institutions. Moreover, the 
hallmark of the judicial role is that 
of the neutral judge adjudicating 
disputes unencumbered by political 
liaisons. This drive toward 
defending the integrity of the 
judicial process has meant, in 
reality, that the kinds of information 
needed to evaluate judges’ 
performances are not made 
available to the electorate, 
particularly the judges’ views of 
issues which might be relevant to 
pending or future litigation. 

The Florida judges’ questionnaire 
showed that virtually all the 
respondents (92.6%) felt it was 
inappropriate to take stands on 
issues; most (80.9%) felt it 
inappropriate to criticize 
opponents’ qualifications, and 
virtually the same percentage 
(84.8%) answered that it was 
inappropriate to criticize their 
opponents’ conduct. Almost half 
(45.3%) did indicate, however, that 
it would be appropriate to speak at 
political rallies of one sort or 
another, although one cannot help 
but wonder what would be left of 
interest or relevance to the voters 
having already precluded issues 
and opposition candidates from the 
debate. 

In some ways, of course, the 


manner in which relevant 
information concerning issues and 
candidates is made virtually 
inaccessible to the electorate 
establishes tremendous hurdles 
which supporters of judicial 
elections must overcome. 
Naturally, such a system would 
tend to produce poor results, at least 
from the perspective of voter 
participation. All the more 
intriguing is the fact that while an 
apolitical facade is presented to the 
electorate, political activity is 
nevertheless apparent in the 
selection of candidates and the 
running of successful campaigns. 
Whether or not judicial or 
nonjudicial offices are concerned, 
candidates for public office must 
construct a matrix of support from 


“, . .the manner in which 
relevant information concern- 
ing issues and candidates is 
made virtually inaccessible to 
the electorate establishes 
tremendous hurdies which 
supporters of judicial elections 
must overcome.” 


various key groups which are 
essential to successful campaigns. 
Identifying these pathways to 
political offices can often shed 
considerable light on the processes 
associated with recruitment of 
public officials. Judges interviewed 
in Texas, for example, indicated 
that newspaper publicity, personal 
campaign literature, bar 
endorsements, and personal 
contacts with voters were 
important ingredients in successful 
campaigns for judicial office. When 
asked to specify the kind of activity 
thought to be most helpful in 
attaining initial election, 34% of the 
judges indicated political party 
activity to be most important, 24% 
thought bar association activity was 
vital, and 30% believed civic activity 
to be most important.!” By contrast, 
40% of the judges who had run re- 
election campaigns said that bar 
association activity was the most 
important activity to insure success, 
but only 20.2% indicated political 
party activity to be important and 
only 27.9% indicated civic activity as 
an important ingredient. Through 
personal interviews with attorneys 
and judges the study found 
substantial agreement and 
incumbent judges must pay 
particular attention to cultivating 
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good relations with the state bar 
since professional colleagues 
provide the greatest potential 
source of opposition at re-election. 

Comparable items were included 
on the Florida judges’ question- 
naire. In particular, respondents 
were asked to rank various types of 
activities and groups--civic and 
religious work, fraternal 
organizations, veterans groups, bar 
associations, business organiza- 
tions, and political party activity--in 
terms of their utility in gaining a 
judgeship by initial election, re- 
election and by appointment. Of 
these activities and groups, three 
(bar association activities, political 
party contact and activity, and civic 
work) turned out to be most 
important for all three modes of 
access to the bench. These data are 
summarized in Table 2. The data 
suggest concensus among the 
judges that bar and party activities 
are critical for gaining an 
appointment to the bench. While 
successful initial election appears to 
require civic activities, obviously 
geared to enhancing the candidate’s 
saliency among voters, bar and 
party activities are still relatively 
important although less critical than 
for appointment. 

It may appear curious that many 
judges cite party activity as 
essential, notwithstanding the use of 
nonpartisan elections in the first and 
second primary. Yet the politicos 
who dominate local party 
machinery are nontheless essential 
support even when an election is 
ostensibly nonpartisan, a fact 
confirmed by research conducted 
in other states.'® Successful re- 
election, however, seems to require 
a different matrix of support from 
these groups as seen in the smaller 
percentage of judges who indicate 


party as essential for re-election and 
the larger percentage who indicate 
the Bar as being important. While 
party contacts might be critical for 
running a successful initial 
campaign, Bar support seems 
critical for incumbents who wish to 
remain in office. 

Obviously, these findings only 
define the contour of the paths 
necessary to follow for the 
attainment of judicial office by 
appointment and election. Yet the 
relative influence of bar, party and 
civic groups cited by Florida judges 
is virtually identical to the responses 
of Texas judges. Although the 
conventional wisdom would lead 
one to believe that overt political 
campaigns for judicial office are 
inconsistent with the role of an 
impartial judiciary, and thus 
judicial candidates may refrain 
from debates on the issues or 
incumbents’ records, the fact 
remains that a form of “judicial 
politics” analogous to campaigns 
for other political offices, 
permeates the selection process. 


What This Data Means 

This article has obviously only 
been able to set forth generally 
some of the evidence that has been 
accumulated concerning the 
operation of judicial elections. It 
would appear that the evidence, 
taken in its entirety, neither totally 
supports nor totally contradicts the 
supporters or opponents to judicial 
elections. How one wishes to 
interpret this data, of course, 
depends upon what value premises 
are initially adopted. If, for 
example, one begins with the 
premise that courts are not, and 
should not be, treated like other 
governmental institutions, and that 
judges need not be elected, then 
whether or not turnout for elections 


TABLE 2 
Groups Cited by Judges as Being Important 
for Election and Appointment 
% Indicating 
Importance of: 
Attained Position By: Bar Party Civic 
Original Appointment 55 56.6 18.1 
Original Election 34 35.0 40.0 
Re-election 40 20.7 39.0 
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is high or low, or whether or not 
many interim appointments are to 
be made become irrelevant. If, on 
the other hand, one presumes that 
judges, like other public officials 
should be accountable to the 
electorate, then the large numbers 
of interim appointments is nothing 
more than a flaw in a system that 
needs to be corrected. If, as the 
argument is sometimes made, 
judges should not be elected 
because the people are not 
equipped to evaluate legal issues 
and candidates, then the sad truth is 
that voters’ knowledge of 
candidates and issues in 
congressional elections is just as 
low, and probably even lower for 
state legislative elections. 

While an appreciation of these 
value choices helps to delineate the 
problem, a proper perspective on 
judicial elections can only be made 
when they are matched against the 
alternatives. An article in the 
Journal next month will accordingly 
review some of the evidence 
concerning how the merit plan has 
worked in various states and how 
this interim merit procedure has 
fared in Florida during the last re 


years. 
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What Is Your Ethics Rating? 


What are the limits of a lawyer’s professional conduct in defending a client against criminal 
charges? Score yourself on how well you know the Code of Professional Responsibility. If you score 
90% or less you need to do some homework. Answers are on the next page. 


Ms. Hortense Mason, an attorney, 


Don't 


Yes No Know 


6. In the course of investigating 


Don’t 
No Know 


Yes 
( ) 


is contacted by James Allen, who 
wishes her to defend him against a 
homicide charge. 


Allen’s case, Ms. Mason interviews a 
number of his friends and 
acquaintances. From one of them 
Mason receives unprivileged 
information, which she is convinced 
is accurate, of an unrelated crime 
committed by two people, one of 
whom was an attorney. Her client 
was in no way involved in the 
offense. Is she under any obligation 
to notify the police of what she has 
learned? 

7. Mason files a motion to dismiss 
the indictment on the ground that it 
is defective. Recently another trial 
court in the same jurisdiction has 
denied a motion brought on 
precisely the same grounds by one 
of Mason’s partners. The prosecutor 
neglects to brief or argue this 
precedent in opposing Mason’s 
motion. Is Mason under any duty to 
disclose this precedent to the trial 
judge deciding her motion? 

8. During Allen’s sentencing, the 
clerk informs the judge that Allen 
has no previous record. Allen has in 
confidence told Mason of prior 
convictions. Is she bound to disclose 
this fact to the judge? 

9. May she disclose it? 

10. What if the judge asks her a 
direct question on the matter? 


1. Assume Allen is a fugitive at the 
time he contacts Ms. Mason, and 
that he reveals to her his 
whereabouts. She advises him to 
surrender, and he does so. Is she 
later obligated to reveal, upon 
police questioning, Allen’s location 
at the time he contacted her? 

2. What if Allen had jumped bail, 
and did not surrender after talking 
to Mason. Is she obligated to reveal 
his present hiding place? 

3. Allen informs Ms. Mason that 
the police are looking for a 
particular gun alleged to have been 
used in the crime, and that he has 
hidden that gun at his home. May 
the attorney advise Allen to destroy 
or bury the gun? 

4. Allen informs her that he has 
previously appeared before a grand 
jury, and that he gave perjured 
testimony at that time. May Mason 
reveal this fact to the authorities? 

5. Assume Allen tells her that he 
intends to give the same testimony 
at his trial, and then does so. Must 
Mason notify the court of this fact? 


(Don't look until you have marked all of your answers on the quiz.) 
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Answers to Ethics Quiz 


1. No. 

2. Yes. In order to answer these and the following 
questions, one should have a sense of the relationship 
between the Code and the law regarding both privilege 
and the suppression of evidence. In certain situations, 
the law of attorney-client privilege demands that a 
lawyer maintain particular types of confidences. The 
Code in no way alters such legal obligations. Similarly, 
in situations where the law requires disclosure, the 
Code calls for no different result. “A lawyer shall reveal 
confidences or secrets when required by law, provided 
that a lawyer required by a tribunal to make such a 
disclosure may first avail himself of all appellate 
remedies available to him.” DR 4-202(D)(1). There are 
situations, however, in which the law neither requires 
nor forbids disclosure where the Code may impose an 
ethical obligation upon an attorney to do one or the 
other. 

In the first instance, it has been held that any 
disclosure by Allen as to his whereabouts prior to 
surrender would be related to criminal activity of a 
noncontinuing nature, and hence was privileged. Thus, 
Mason neither must, nor may, reveal it to the police. 
ABA Opinion 23 (1930). Bail-jumping, however, is a 
crime in itself. As long as Allen refuses to surrender, that 
crime continues, and any disclosure related to it is not 
privileged. See McCormick on Evidence, §95. Thus if 
Ms. Mason is asked to reveal Allen’s whereabouts by 
proper authorities, she may not refuse to do so. But 
Mason also has an affirmative duty in this context. On 
these facts it has been held that an attorney must 
disclose a client’s confidences, since “the facts in the 
attorney's possession indicate beyond reasonable 
doubt that a crime (bail-jumping) will be committed.” 
Thus Mason would have to urge Allen to surrender, and 
if he did not, then reveal his location to the police. See 
ABA Opinion No. 155 (1936). The Code imposes on 
lawyers an ethical obligation to prevent crimes in 
situations where a similar legal obligation may not exist 
for ordinary citizens. See DR4-101; DR7-102. 

3. No. The concealment or destruction of physical 
evidence is, at least in most jurisdictions, a crime in 


itself. While a lawyer may defend his or her client 
zealously, he or she must do so within the bounds of the 
law. See DR7-102. Thus, Mason may not advise her 
client to engage in such conduct. As future criminal 
activity, such concealment or destruction of evidence 
would not be privileged. 

4. No. 

5. Yes. Once again, a revelation of past criminal 
activity (the grand jury perjury) is privileged. As to the 
future crime of perjury, Mason should attempt to 
dissuade her client from this course of action. If he 
persists in his plan, she must withdraw from the case. 
Since the communication as to this future criminal 
activity is not privileged, Mason then must take steps to 
prevent its occurrence or to inform the court of its 
occurrence. DR7-102 (B); DR4-101 (D) (2). 

6. Yes. Mason is under the same moral obligation to 
report crimes as any citizen. This would apply to the 
criminal activity of the layman which Mason learns of. 
As to the lawyer, the Code imposes an additional 
ethical duty. A lawyer is bound to report the 
misconduct of other lawyers to the relevant authorities. 
See DR1-103. ABA Informal Decision 1210 (1972) 
states: “...The Code of Professional Responsibility 
through its Disciplinary Rules necessarily deals directly 
with reporting of lawyer misconduct or misconduct of 
others directly observed in the legal practice or the 
administration of justice. It, of course, was not intended 
to strip a lawyer of the other obligations imposed on 
him as a member of society.” 

7. Yes. See DR7-106(B). The test is whether the 
precedent is one that the court should clearly consider 
in deciding the case. ABA Opinion No. 249(1949). 

8. No. 

9. No. 

10. No. As a privileged communication, Mason may 
not disclose her knowledge of Alleu’s record. If asked a 
direct question, she should first endeavor to persuade 
her client to tell the truth, and if the client declines she 
should ask the court to excuse her from answering the 
question and then withdraw from the case. See ABA 
Opinion No. 287. 


(This quiz was produced by New York State Bar Association and is reprinted by permission. 
Answers were prepared by Florida Bar grievance department.) 
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Inquiry: 

This is to request the committee’s 
opinion on the ethical propriety of a 
circuit judge serving as chairman of 
the Regional Board of the Anti- 
Defamation League of B’nai B’rith. 
My concern is primarily with 
Canons 2 and 5 of the Code of 
Judicial Conduct. 

The Anti-Defamation League of 
B'nai Brith is one of the nation’s 
oldest and leading human relations 
agencies. Essentially it is a human 
relations agency dedicated to 
improving inter-group relations 
while opposing bigotry and 
prejudice through education and 
appeal to law. For some years I 
have been active in the A. D. L., 
along with many other judges, 
including Circuit Judges 
and ________, County Judge 

to name but a few here 
in Florida. 


Response: 

A majority of the committee, 
with three members dissenting, see 
no impropriety, per se, in a circuit 
judge serving as chairman of the 
aforesaid organization. 

However, the committee was 
unanimous in stating that a circuit 
judge should not participate in any 
fund raising activity of the League. 
5B(2). Here it appears that the 
chairman of a Regional Board has 
the final authority to approve the 
overall planning of fund raising 
campaign and may find it difficult 
to avoid activities which conflict 
with Canon 5B(2). 

It also appears that the chairman 
may be required to review the 
statewide activities of the League to 
ascertain whether its adversary 
proceedings in any court would be 
on a fairly regular basis. A judge 
should not serve if it is likely that the 
organization would be engaged in 
proceedings that would ordinarily 
come before him, or would be 
regularly engaged in adversary 
proceedings in any court. Should 
the organization become regularly 
involved in litigation, the judge 
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would have to resign, not only as 
chairman, but from the organiza- 
tion itself. 

One of the dissenting members 
was of the opinion that the Anti- 
Defamation League of B’nai B’rith 
has a national image for political 
activism, and for this reason a judge 
should not accept chairmanship of 
the League’s Florida Regional 
Board. His apprehension was that 
by acceptance of the chairmanship, 
he could create a reasonable 
appearance that the League was ina 
special position to influence him. 

In summary, the committee finds 
the goals and objectives of the 
League to be commendable and 
laudable and membership in the 
League would create no reasonable 
grounds for impropriety. However, 
as chairman of this Regional Board, 
he may be placed in the position 
where there would be, or appear to 
be, a risk of conflict. 


Inquiry: 

My wife and another person have 
organized a nonprofit corporation 
which will operate in the home 
health agency field. Both of them 
hold master’s degrees in social work 
and will draw salaries only for work 
actually done for the agency. 

They have both asked that I serve 
gratuitously on the agency’s board 
of directors which will be made up 
entirely of professional people. It is 
most unlikely that such an agency 
would ever be in court, as either 
side, since all billing and collecting 
is done through Medicare and 
Medicaid statutes and rules. 

I have carefully read Canon 5 of 
the Code of Judicial Conduct and I 
am in doubt as to whether or not my 
serving on the board of directors as 
outlined above would be in 
violation of the Code. I would 
therefore be most grateful for an 
opinion by your committee on this 
matter. 


Response: 

Your inquiry dated November 
21, 1975, was forwarded to the 
members of the Committee on 
Standards of Judicial Conduct. I 
now have replies from eight of the 
ten members. 

You inquire whether under the 
Code of Judicial Conduct you may 
serve as a member of the board of 
directors of a nonprofit corporation 
operating in the home health 
agency field. You also state that 
your wife and another person 
organized the corporation and that 
they will draw salaries only for 
work actually done in the helath 
agency field and that you will serve 
gratuitously on the agency’s board 
of directors. Further, you state it is 
unlikely that this corporation will be 
involved in litigation. 

Three members of the committee 
find no conflict in your serving as a 
board member. 

Three members recommend that 
you should not serve as a director of 
any business, 5C(2). They also note 
that Canon 4C provides that a judge 
may serve as a director of an 
organization devoted to improve- 
ment of the law, the legal system, or 
the administration of justice. The 
expression of one would seem to be 
the exclusion of all others. 

The other two members stated 
that serving on the board would not 
be in violation of the Code, 
provided, 

1) There is no economic or 
political advantage of its members; 

2) A judge should not lend the 
prestige of his office to advance the 
private interests of others. Further 

3) The changing nature of some 
organizations makes it necessary for 
a judge to regularly re-examine the 
activities of the agency. 

In summary, we suggest that you 
are in the best position to assess the 
application of Canons 2, 4, and 5 to 
the activities of a board member of 
the corporation, and the nature and 
extent of your participation therein. 
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Inquiry: 

Pursuant to our telephone 
conversation today, I am enclosing 
a copy of Chapter 75-48, as it 
pertains to the Statewide Human 
Rights Advocacy Committee that 
Governor Askew has recently 
appointed me to. 

I have reservations as to whether I 
should accept this appointment and 
would appreciate advice and 
guidance from your committee. I 
would appreciate an early reply as 
Harold Davidson from the Health 
and Rehabilitative Services has just 
informed me that the organizational 
meeting will be held in the 
Governors Conference Room in 
Tallahassee on December 9th, 1975. 


Response: 

I have just received your letter of 
November 20, and the enclosed 
copy of Chapter 75-48, as it pertains 
to the Statewide Human Rights 
Advocacy Committee that the 
Governor has recently appointed 
you to. 

You ask for a written opinion 
from the Committee on Standards 
of Judicial Conduct if an 
acceptance by you of this 


appointment would be in conflict 
with the provisions of the Code of 
Judicial Conduct. 

I am today sending your letter, its 
enclosure, and a copy of this 
acknowledgement to all members 
of our committee and requesting an 
early reply. 

It is my personal opinion that 
membership by a judge in the 
Statewide Human Rights Advocacy 
Committee could have serious 
conflicts with 

1) Canon 4C, which limits a 
judge’s membership to an 
organization or governmental 
agency; 

2) Canon 5B(1) which proscribes 
a judge serving as a member of an 
organization that will be regularly 
engaged in adversary proceedings 
in any court. See also commentary 
under said subsection; 

3) Canon 5E, which states that a 
judge should not act as an arbitrator 
or mediator, and 

4) Canon 5G provides that a 
judge should not accept 
appointment to a governmental 
committee that is concerned with 
issues of fact or policy, or matters 
other than the improvement of the 


law, legal system or administration 
of justice. 

By a copy of this letter, the 
members of our committee are 
respectfully requested to expedite 
the forwarding of their opinion. 


Second Response: 

It is the unanimous opinion of the 
committee on Standards of Judicial 
Conduct that under the Code of 
Judicial Conduct it would be 
impermissible for you to accept an 
appointment as a member on the 
Statewide Human Rights Advocacy 
Committee (Chapter 75-48) as 
tendered by the Governor. 

Therefore it is suggested that you 
decline the appointment tendered 
to you by Governor Askew. 


GUNTER STEPHENSON 

as Chairman 

Committee on Standards 
of Judicial Conduct 


These opinions of the Committee on 
Standards of Judicial Conduct were 
prepared while Judge Stephenson served as 
chairman. Judge Gerald Mager is now 
chairman of the committee and will provide 
opinions for publication in the future. 


Have topic, will write 


Did you ever think that you might be an author? You don’t handle 


many cases that require briefs and the only writing you've done since 
you left law school is a few routine agreements, contracts and an endless 
exchange of letters with clients. But who knows what talent might 
present itself if you put pen to paper! 

You have some pretty definite ideas about outdated laws and the 
lawyer's involvement in social change, just to mention a few. You 
promised yourself that someday people are going to hear from you. 
You're just the person The Florida Bar Journal is seeking. 

You see we have some pretty big ideas too. Such as wanting the 
Journal to inform all members of the Bar about every law, idea, social 
change, economic factor, ethical consideration and anything else that 
might touch the life of a lawyer or judge. Maybe if we could get your 
ideas and our pages together, we would both accomplish our aims. 

If you have a topic we'd like to hear about it. The J ournal is waiting to 
hear from you. 

THE Eprrors 
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PROFESSIONAL ETHICS 


By C. Michael Jackson 

An extremely high percentage of 
the cases which come before us 
involve alleged unreasonable delay 
of an attorney accomplishing work 
assigned to him, usually coupled 
with a lack of communication with 
the client. (Failure to send copies of 
letters, failure to return phone calls, 
failure to answer clients’ letters and 
the like.) Delay and lack of 
communication can in and of itself 
result in unethical conduct and the 
imposition of punishment. As a 
general rule. mere delay without 
imposition of punishment. As a 
general rule, mere delay without 
more is not sufficient to create a 
violation of the rules. Delay 
coupled with some demonstrated 
prejudice to the client often times 
does result in the violation of the 
rules. (The obvious examples being 
missing a statute of limitations 
deadline or allowing a lawsuit to be 
dismissed for lack of prosecution.) 

Perhaps even more important, 
however, is the fact that a high 
percentage of the cases which come 
before us based on alleged 
misconduct not directly related to 


C. Michael Jackson, Fort Myers, sent these 
discussions to lawyers in the 20th Judicial 
Circuit while he was chairman of the 
Circuit's Grievance Committee. 


Delay and Lack of Communication; 
Conflict of Interest 


delay or lack of communications, 
probably never would have 
reached the stage of a grievance 
complaint without delay or lack of 
communication having been a 
factor in the client’s problem. We 
had an example of this recently in a 
case where the ethical problem was 
the alleged mishandling (not 
stealing) of estate funds. It was 
perfectly clear to us however that 
the matter never would have 
reached our hands had delay and 
lack of communication over a long 
period of time not been a factor 
(indeed it was the main complaint 
voiced to us by the aggrieved 
client). 

It is my recommendation, 
therefore, that steps be taken in all 
of your offices to avoid 
unreasonable delay and/or lack of 
communication with the clients. 
Believe me if every firm in this 
circuit would do this, our caseload 
would drop dramatically. 


A high percentage of the cases we 
see involve conflict of interest in 
one of its many ramifications. This 
being the case, I think it is important 
that attorneys in our circuit become 
more aware of the conflict of 
interest rules and be more careful in 
avoiding even the appearance of 
conflict. In my judgment, one of the 
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Throughout the World 
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Mailing Address: 
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Traffic accident analysis and reconstruction—Expert testimony—Consultation 
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CLARENCE S. BRUCE 


1317 Poinciana Ave. 
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(813) 334-0810 
If no ans. call (813)334-1338 


VOLUME 50, NUMBER 3, MARCH 1976 


most dangerous (and most 
frequently recurring) problem 
areas is an attorney attempting to 
handle both sides of a real estate 
transaction (or the related situation 
where he clearly only represents 
one side, but the other side chooses 
not to retain an attorney). This is an 
unfortunate area of ethics, because 
as we all know, trying to tell a seller 
who really only needs a deed 
prepared and a closing statement 
explained to him that he has to have 
an attorney in a $3,000 lot sale is a 
pretty difficult proposition. Let me 
just point out to you that there are 
ethical ways to be the only attorney 
in a real estate transaction and that 
real estate practitioners should 
familiarize themselves with the 
rules governing such situations so 
that when they arise, they are 
handled in a fashion where no 
ethical impropriety can possibly be 
charged. 

In conclusion, I might point out 
that it is simply amazing how few of 
the cases which we hear before our 
Grievance Committee involve 
stealing or any other kind of 
outright dishonest conduct on the 
part of lawyers. The above, 
together with some other problem 
areas I will try to get to in a later 
report, furnish an extraordinary 
high percentage of the cases we 
handle. Oo 


GULF ABSTRACT & TITLE, 
Inc. 


Abstracts of Title 
Title Searches 


We have in our office film of all public 
records affecting title to land in Lee 
County, Florida. 


Joseph A. Furlong, 
Executive Vice President 
Phone: 1-813-332-1422 
1857 Jackson Street, 
Fort Myers 33901 
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By Michael R. Masinter 


In a period during which limited 
funding threatens the integrity of 
some legal aid programs, 
court awarded attorney's fees 
represent a legitimate but largely 
overlooked source of revenue in 
Florida.! Court awarded attorney’s 
fees - those fees assessed by a court 
directly against an opposing party 
or his counsel and payable directly 
to the legal aid program - are avail- 
able in a host of state and federal 
litigation undertaken by legal aid 
programs. After a brief discussion 
of the propriety of requesting 
attorney's fees, this article will 
examine the circumstances under 
which they may be available, the 
method by which they may be 
computed, and some practical steps 
which should facilitate their 
recovery in appropriate litigation. 

Unlike contingent fees taken 
from the judgment recovered on 
behalf of a successful client, court 
awarded attorney's fees are 
assessed directly against an 
opposing party in favor of the legal 
aid program. Consequently, 
recovery of court awarded 
attorney's fees neither diminishes 
the benefit obtained by the legal aid 
client through the imposition of a 
hidden fee for service nor enriches 
his monetary recovery. Since fees 


Michael R. Masinter is deputy director of 
Florida Rural Legal Services, Inc., 
Homestead, and teaches Law and the Poor at 
the University of Miami Law School. He 
received his B.A. degree in 1968 from 
Stanford University and his J.D. degree in 
1973 from Georgetown University Law 
Center where he served as Topics Editor on 
the executive board of the American 
Criminal Law Review. He was admitted to 
The Florida Bar in 1973. He writes this 
column on behalf of the Legal Aid and 
Indigent Defendant Committee of The 
Florida Bar, Gregory A. Presnell, chairman. 
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EQUAL JUSTICE UNDER LAW 


Court Awarded Attorney’s Fees— 


awarded flow to the legal aid 
program as revenue to generate 
increased services, thus inuring to 
the public, their acceptance does 
not endanger the tax-exempt status 
of the program under the Internal 
Revenue Code. In Opinion 73-6 
(August 16, 1973), the Professional 
Ethics Committee of The Florida 
Bar recognized the propriety under 
the Code of Professional 
Responsibility of the practice of a 
legal aid program to request and 
accept court awarded attorney’s 
fees, provided that the attorney 
requesting the fee informed the 
court of his association with a legal 
aid program. Since the propriety of 
the practice has been resolved, its 
utilization should increase. 

Under the “American Rule,” a 
prevailing litigant may not recover 
a reasonable attorney’s fee from the 
loser; thus, each party to an action 
must ordinarily bear the cost of 
retaining counsel to pursue or 
defend litigation. However, both 
Congress and the legislature have 
fashioned specific authorizations 
for the award of attorney’s fees 
under statutes creating or 
protecting various rights. Those 
statutes shift the cost of counsel for 
the prevailing party to the loser. 
When a legal aid program 
represents an impoverished client, 
the public ordinarily bears the cost 
of providing representation; the 
award of attorney’s fees to the legal 
aid program merely shifts the cost 
of that representation from the tax- 
payer to the loser. 

A myriad of recent cases have 
awarded attorney’s fees to legal aid 
programs which do not look to their 
clients for payment. In explaining 
the propriety of such an award, the 
United States Court of Appeals for 
the Fifth Circuit stated: 

What is required is not an obligation to pay 
attorney fees. Rather what--and all--that is 
required is the existence of a relationship of 


attorney and client, a status which exists 
wholly independently of compensation, as 


Revenue for Legal Aid 


witness the effective service of counsel in the 
defense of criminal cases, the assertion of 
post conviction habeas remedies, and the 
now widespread organized services on 
behalf of the poor. Miller v. Amusement 
Enterprises, Inc., 426 F. 2d. 534, 539 (5th Cir. 
1970).2 


Echoing the rationale of the Fifth 
Circuit, state and federal courts 
throughout the country have 
awarded attorney’s fees to legal aid 
programs.’ 

Ninety years ago, the Florida 
Supreme Court first held in Wittich 
v. O’Neal, 22 Fla. 592 (1866), that if 
by law attorney’s fees are 
recoverable, it is not necessary that 
the claimant have paid for the 
services of his attorney in order to 
recover attorney’s fees. More 
recently, in United Bonding 
Insurance Co. of Indianapolis v. 
Presidential Insurance Co., 155 
So.2d 635, 637 (Fla. App. 1963), the 
Second District Court of Appeal 
stated that “such fees must be 
based, not upon the charge made in 
the case, but upon evidence 
showing the services rendered and 
the reasonable value thereof.” Thus 
it would appear to be improper in 
Florida to deny attorney’s fees to a 
legal aid program merely because 
that program does not exact a fee 
for service; rather the determina- 
tion should rest on the scope of the 


statutory authorization and the 


purposes which underlie it. 
Federal statutes authorizing the 
award of attorney's fees of 
particular interest to legal aid 
programs include the Truth-In- 
Lending Act, 15 U.S.C. § 1640 (a) 
(credit cost disclosures); the Fair 
Labor Standard Act, 29 U.S.C. § 216 
(b) (minimum wages and 
overtime); Title II of the Civil 
Rights Act of 1964, 42 U.S.C. § 
2000 a-3(b) (public accommoda- 
tions); Title VII of the Civil Rights 
Act of 1964, 42 U.S.C. § 2000e-5 (k) 
(equal employment opportunities); 
and the Fair Housing Act of 1968, 42 
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U S.C. § 3612 (c).4 Florida statutes 
of particular importance include 
F.S.§§ 61.052 and 61.16 (dissolution 
of marriage); F.S. § 61.17 
(enforcement of support); F.S. § 
83.48 (landlord-tenant action where 
lease provides that landlord may 
recover attorney’s fees); F.S. § 83.49 
(3) (c) (landlord-tenant security 
deposits); F.S. § 319.19 (motor 
vehicle liens); the Florida 
Deceptive and Unfair Trade 
Practices (Little FTC) Act, F.S. § 
501.2105 and F.S. § 559.77(1) 
consumer credit collection 
practices).6 Under each of these 
statutes legal aid programs may 
appropriately request and receive 
attorney’s fees. 

An examination of the legislative 
purposes implicit in the 
authorization to award attorney’s 
fees suggests that the award of fees 
to legal aid programs furthers those 
purposes. The Truth-In-Lending 
Act, 15 U.S.C. § 1601 et seq.; F.S.§ 
83.49 (landlord-tenant security 
deposits); the Little FTC Act, FS. § 
501.201 et seq.; and F.S. § 559.77(1) 
(consumer credit collection 
practices) establish specific 
judicially enforceable rights to 
remedy widespread documented 
abuse of consumers. The statutory 
mandate to award attorney’s fees to 
a prevailing plaintiff reflects a 
legislative decision to deter 
violation of the statutory 
prohibitions, to punish the 
wrongdoer, and to encourage 
enforcement of the legislation by 
private parties. An award of 
attorney's fees to a legal aid 
program furthers each of these 
purposes. 

Absent an award of attorney’s 
fees, consumer protection statutes 
have little deterrent effect. The 
Little FTC Act limits recovery to 
actual damages; in most consumer 
transactions, particularly those 
involving low income consumers, 
damages arising from deceptive 
practices are small and difficult to 
prove. A landlord who wrongfully 
withholds a security deposit under 
F.S. § 83. 49 risks only an action by 
the tenant to recover the deposit.’ 
The penalty for failure to make 
credit costs disclosures under the 
Truth-In-Lending Act is often only 
$100. Since litigation occurs 
infrequently, the limited exposure 
to liability for damages has little 
deterrent value. But by mandating 
an award of attorney fees to the 
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successful consumer, the legislature 
has served notice that violation of its 
proscriptions will be expensive.’ 
The award of attorney’s fees thus 
punishes the wrongdoer while 
deterring other violations. Noting 
the benefit to indigent consumers 
flowing from its award of attorney’s 
fees to a legal aid program, the 
court in Jones v. Seldon Furniture 
Warehouse, Inc., 357 F. Supp. 886 
(E.D. Va. 1973) stated: 


Creditors will be placed on notice that 
consumers will have greater access to help 


from legal services programs, which by 
virtue of an award of fees might be freer to 
allocate their time to consumer credit cases. 
This in turn may more effectively influence 
creditors to avoid running afoul of the law. 
Id., at 888. 


To deprive indigent litigants of the 
prophylactic effect of an award of 
attorney’s fees solely because their 
counsel does not charge a fee would 
frustrate these purposes;® indigent 
litigants should not be deprived of 
the deterrent value which an award 
of attorney's fees provides to 
wealthier litigants.!° 
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EQUAL JUSTICE UNDER LAW 


Under the recently enacted 
Residential Landlord and Tenant 
Act, F.S. § 83.48 authorizes an 
award of attorney's fees to a 
prevailing tenant if there is a 
provision in the rental agreement 
allowing attorney’s fees to the 
landlord. The act sets out the rights 
and duties of both the landlord and 
the tenant, imposing a duty to 
maintain the premises upon the 
landlord, and allowing the tenant to 
assert the landlord’s failure to 
maintain as a defense to an action 
for possession.'! In authorizing the 
award of attorney’s fees, the 
legislature demonstrated a special 
concern that the legislation be 
enforced by both the landlord and 
the tenant, creating a deterrent to 
violations by both parties when one 
party seeks to gain a contractual 
advantage. The award of attorney’s 
fees serves to encourage the tenant’s 
enforcement of his rights, and to 
punish the landlord for trespassing 
upon those rights by imposing upon 
him the cost of enforcement. The 
denial of attorney's fees to a 
prevailing tenant who is indigent 
would frustrate the legislative will 
as expressed in F.S. § 83.48!2 

Florida courts have discretionary 
power to award attorney’s fees in 
actions connected with a dissolution 
of marriage. F.S. §§ 61.052, 61.16, 
61.17. Attorney’s fees assessed 
against a financially able spouse in 
favor of a legal aid program shift 
the cost of representing the indigent 
spouse from the public to the 
financially able spouse.'!3 The 


award of fees also serves to deter 
what otherwise may be an 
understandable tendency to 
prolong litigation when opposing a 
spouse represented by a legal aid 
program with minimal resources. 
While the award should only be 
made when justified by the relative 
financial ability of the parties, it 
should not be denied because the 
indigent spouse is represented 
without fee. 

In the absence of statutory 
authorization, federal courts have 
inherent power to award attorney’s 
fees as punishment for obdurate, 
vexatious, bad faith conduct. 
Alyeska Pipeline Services Co. v. 
The Wilderness Society, 421 U.S. 
240, 259 (1975).!4 Florida courts 
may have an analogous power to 
assess attorney’s fees as punishment 
for fraud or malice in litigation. 
Codomo v. Emanuel, 91 So. 2d 653 
(Fla. 1956); Baya v. Central and 
Southern Florida Flood Control 
Dist., 184 So. 2d 501 (Fla. App. 
1966). Both state and federal rules 
of civil procedure allow the award 
of attorney’s fees in connection with 
motions to compel discovery and 
motions for protective orders.!5 
These awards of attorney’s fees are 
all essentially punitive in nature; 
hence the fee relationship between 
the prevailing client and his counsel 
is irrelevant to the determination of 
whether to assess fees.!® 

Whenever a case bears the 
potential for a statutory recovery of 
attorney’s fees, the prayer for relief 
should include a specific demand 


GUY NORMAN, OD., 
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for award of a reasonable attorney’s 
fees. The legal aid program should 
obtain an assignment of court 
awarded attorney's fees from the 
client indicating in substance that 
the legal aid program is assigned 
any and all interest in court 
awarded attorney’s fees and stating 
that no other fee is to be charged for 
services. During the course of the 
litigation, the responsible attorney 
should meticulously record time 
spent in connection with the case, 
specifying in each instance how that 
time was spent. At the conclusion of 
the litigation, a prevailing legal aid 
attorney should move for an award 
of attorney’s fees, and should 
submit to the court an affidavit 
stating how long the attorney has 
been admitted to practice and 
listing in detail the services 
performed and time spent in 
connection with the litigation. 
While ordinarily the determina- 
tion of who is the prevailing party 
presents no difficulty, the question 
may arise following a voluntary 
dismissal under F.S. § 83.48, 
authorizing attorney’s fees to a 
prevailing tenant if the least 
provides attorney’s fees to the 
landlord. While a _ voluntary 
dismissal is not a judgment on the 
merits, it subjects the plaintiff to 
costs under state and federal rules.!7 
Since the plaintiff has obtained 
none of the relief sought, it follows 
that the party sued is the prevailing 
party after a voluntary dismissal.'* 
In the absence of an agreement 
betweeen the parties, what 
constitutes a reasonable attorney’s 
fee is a question of fact to be 
resolved by examination of 
evidence showing the value of the 
services rendered.!® In Johnson v. 
Georgia Highway Express, Inc., 
the Fifth Circuit identified several 
factors to consider in determining 
the value of the services rendered. 
As an absolute minimum, the court 
should look to the time spent and 
award at least $20 per hour for 
strictly legal work.?! The attorney’s 
skill as demonstrated before the 
court and his experience may 
dictate a higher fee,*2 as may the 
novelty and difficulty of the 
litigation.23 Where there is a 
customary fee charged by the bar, 
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the customary standard should be 
considered as well. In order to 
adduce competent evidence 
regarding the customary fee 
charged by the bar, an attorney 
should be called as an expert 
witness. 

Legal aid programs that 
aggressively pursue court awarded 
attorney's fees further the 
legislative and judicial purposes 
implicit in the authorization to 
assess fees. When successful, those 
programs ultimately increase their 
ability to deliver legal services to 
the needy whose claims otherwise 
would go unheard. Accordingly, 
legal aid programs should request 
and receive court awarded 
attorney's fees whenever engaged 
in appropriate litigation. 


FOOTNOTES 


! Legal aid programs encompass both 
locally funded legal aid societies and 
federally funded legal services programs. 
While the Legal Services Corporation Act 
prohibits federally funded legal services 
programs from accepting fee generating 
cases, 42 U.S.C. § 2996f (b) (1), that 
prohibition does not preclude legal services 
programs from requesting and accepting 
court awarded attorney’s fees. Townsend v. 
Edelman, 518 F.2d 116, 122-24 (7th Cir. 
1975). The court in Townsend reasoned that 
Congress intended to preclude 
representation only when the prospect of 
recovering attorney's fees was sufficient to 
enable the client to obtain representation 
from the private bar on a contingent fee 
basis. Thus, the court reasoned, the test is 
whether the client can actually obtain 
representation without charge. When he 
cannot, a legal services program properly 
may represent him and may request and 
receive attorney’s fees pursuant to a statutory 
authorization. For a variety of reasons, 
impoverished clients generally have been 
unable to obtain the services of the private 
bar ona contingent fee award basis under the 
statutes discussed infra. 


* See also Fairlev v. Patterson, 493 F. 2d 
598 (5th Cir. 1974), stating: 

This court has indicated on several 
occasions that allowable fees and expenses 
may not be reduced because appellant’s 
attorney was employed or funded by a civil 
rights organization and/or tax exempt 
organization or because the attorney does 
not exact a fee . . . Whether the attorney 
charges a fee or has an agreement that the 
organization that employs him will receive 
any awarded attorney’s fees are not bases on 
which to deny or limit attorney's fees or 
expenses. Id., at 606. 


3 E.g., Incarcerated Men of Allen County 
v. Fair, 507 F. 2d 281, 286 (6th Cir. 1974); 
Class v. Norton, 505 F.2d 123 (2d Cir. 1974); 
United States v. Texas, 495 F.2d 1250 (5th 
Cir. 1974) (intervenors awarded fees); 
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Burroughs v. Drapery By Ross, No. 74-1121- 
Civ-WM (S.D. Fla. 1975); Palmer v. 
Columbia Gas of Ohio, Inc., 375 F. Supp. 634 
(N.D. Ohio 1974); Hamilton v. Love, 358 F. 
Supp. 338 (E.D. Ark. 1973); Horn v. Swoap, 
41 Cal App. 3d 375, 116 Cal. Rptr. 113 (Cal. 
App. 1974); Trout v. Carleson, 37 Cal. App. 
3d 337, 112 Cal. Rptr. 282 (Cal. App. 1974); 
Cristwell v. Cristwell, No. 75-8410 (Broward 
Cir. Ct. Oct. 29, 1975); Salinas v. Great 
Western Sugar Corp., CCH Pov. L. Rptr. 
para. 19,176 (Colo. Dist. Ct. 1974); Planas v. 
Downing, CCH Pov. L. Rptr. para 19,438 
(Mass. Housing Ct. 1974); Ferrigno v. 
Ferrigno, 115 N.J. Super. 283, 279 A.2d 141 
(Ch. 1971) 


‘The award of attorney’s fees is 
mandatory under the Truth-In-Lending Act, 
15 U.S.C. § 1640(a) and the Fair Labor 
Standards Act, 29 U.S.C. § 216(b). Alyeska 
Pipeline Service Co. v. The Wilderness 
Society, 421 U.S. 240, 261 n.34 (1975). While 
the award is discretionary under the civil 
rights statutes, the Supreme Court has held 
that in the absence of special circumstances, 
the award should be made. Newman v. 
Piggie Park Enterprises, Inc., 390 U.S. 400, 
402 (1968). Representation by an 
organization which does not exact a fee for 
service is not a _ special circumstance 
justifying denial of fees. Thompson v. 
Madison County Board of Education, 496 F. 
2d 682, 685 (5th Cir. 1974); Fairly v. 
Patterson, 493 F. 2d 598, 606 (5th Cir. 1974); 
Miller v. Amusement Enterprises, Inc., 
supra. 


5 The Florida Unfair and Deceptive Trade 
Practices Act authorizes the Department of 
Legal Affairs upon approval by the cabinet 
to promulgate rules defining unfair and 
deceptive practices. F.S. § 501.205. The rules 
appear at Fla. Admin. Code § 2-7 through 2- 
20. The rules prohibit deceptive and 
misleading advertising and retaliatory 
evictions, require a landlord to properly 
maintain rental property, require certain 
consumer contracts to be printed in Spanish, 
and require auto repair shops to provide 
binding written estimates. A violation of any 
rule gives rise to a cause of action under the 
Act. 

6 The award of attorney’s fees is 
mandatory under F.S. § 83.49(3)(c) 
(landlord-tenant security deposits); F.S. § 
319.19 (motor vehicle liens); the Florida 
Deceptive and Unfair Trade Practices Act, 
F.S. § 501.210; and F.S. § 559.77(1) 
(consumer credit collection practices). The 
award is discretionary under F.S. §§ 61.052 
and 6.16 (dissolution of marriage); F.S. § 
61.17 (enforcement of support); and FS. § 
83.48 (landlord-tenant actions where the 
lease provides that the landlord may recover 
attorney’s fees). 

7In Watson v. United Real Estate, Inc., 
330 A. 2d 650 (N.J. Dist. Ct. 1975), an action 
by a tenant to recover a security deposit, the 
court awarded statutory attorney’s fees, 
noting: 

If there is not a fixed, sure and meaningful 
penalty confronting the landlord in the event 
he withholds the tenant’s security, then he 
has no incentive to return the security 
deposit. Without the statutory penalty 
clause, the tenant would be entitled only to 
usual damages, i.e., his out-of-pocket loss, 
the security deposit. As a practical matter, 
the landlord would have nothing to lose if he 
waited for the institution of suit. Id., at 651. 

8 Attorney’s fees in Truth-In-Lending 


actions usually exceed the statutory 
damages. Ratner v. Chemical Bank New 
York Trust Co., 329 F. Supp. 270 (S.D.N.Y. 
1971) awarded statutory damages of $100 
and attorney’s fees of $20,000. 

®In approving the practice of awarding 
attorney’s fees to a legal aid program, the 
Sixth Circuit stated: 

The fact that appellee’s counsel was a legal 
servies organization, partially supported by 
public funds, is irrelevant in determining 
whether an award is proper. Legal services 
organizations do not have unlimited 
resources to devote to the public interest and 
must confine their representation of 
indigents to the boundaries of their budgets. 
An attorney’s fee award serves its purpose— 
to prevent worthy clients from being 
silenced or stifled because of a lack of legal 
resources—whether it goes to private or 
public counsel. Incarcerated Men of Allen 
County v. Fair, 507 F. 2d 281, 286 (6th Cir. 
1974). 

10 The deprivation of the prophylactic 
value of an award of attorney’s fees solely on 
the ground of poverty suggests that the 
denial would violate the equal protection 
clause of the fourteenth amendment. See 
generally Reed v. Reed, 404 U.S. 71, 75-76 
(1971). 

1 FS. §§ 83.501, 83.60. 

12 Legal aid programs have been awarded 
attorney’s fees under similar landlord-tenant 
statutes in other states. See e.g., Planas v. 
Downing, supra; (Mass. Housing Ct. 1974). 

13 See, e.g., Ferrigno v. Ferrigno, supra. 
Because the private bar frequently requires 
prepayment of a retainer in family law 
actions notwithstanding the authorization of 
for award of attorney’s fees pendente lite, 
legal aid programs often represent indigent 
clients against financially able spouses. 

14 Alyeska held that in the absence of 
specific authorization, federal courts may 
not award attorney’s fees under the private 
attorney general rationale, eschewing a basis 
for the award previously in wide use in at 
least eight circuits. No reported Florida cases 
have ever adopted the rationale. 

15 RCP 1.280, 1.380(a)(4); Fed. R. Civ. P. 
26, 37(a)(4). Both state and federal rules 
allow the assessment of attorney's fees 
against the opposing party; the federal rule 
also authorizes assessment of attorney’s fees 
against opposing counsel. 

16 Florida legal aid programs have 
recovered attorney’s fees in conjunction with 
motions to compel discovery in state and 
federal courts. E.g., Milledge v. Johnson, 
No. 74-338-Civ-J-R (M.D. Fla. 1974); 
Cristwell v. Cristwell, No. 75-8410 (Brow. 
Cir. Ct. Oct. 29, 1975). 

17 Fed. R. Civ. P. 41; RCP 1.420 

18 Corcoran v. Columbia Broadcasting 
System, 121 F.2d 575 (9th Cir. 1941); Jackson 
v. Hatch, 288 So. 2d 564 (Fla. App. 1974). See 
also Troutman Enterprises, Inc., v. 
Robertson, 273 So. 2d 11 (Fla. App. 1973). 

19 United Bonding Insurance Co. of 
Indianapolis v. Presidential Insurance Co., 
supra. 

20 488 F. 2d 714 (5th Cir. 1974). 

21 Td., at 718 

Td., at 719 

%3 at 718 

%4 Id. See also Lucom v. Potter, 131 So. 2d 
72A (Fla. 1961). The court in Lucom also held 
that the amount of time and skill necessary to 
the litigation is an element appropriately 
considered in determining the amount of the 
fee. 
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WORKMEN’S COMPENSATION 


By Stephen M. Slepin 


The omnipresent “findings of 
fact” issue remains today as viable 
an appellate concern as ever. 

The issue had, supposedly, been 
laid to rest by the Industrial 
Relations Commission’s opinion in 
Bethencourt v. Poole & Kent Co., 
IRC Order 2-2215 (April 17, 1973), 
cert. den. (Sept. 10, 1973), as 
institutionalized by the opinion of 
the Supreme Court in Pierce v. 
Piper Aircraft Corp. 279 So. 2d 281 
(Fla. 1973). The latter opinion held 
that a judge of industrial claims 
need make only such findings of 
ultimate fact -- and even there, only 
those upon which he relied to come 
to his decision -- as would support 
his conclusions. 

The consequence of Bethencourt 
and Pierce was the judges of 
industrial claims were relieved of 
the fact-finding burdens 
theretofore imposed upon them, 
and were required to make only 


Stephen Marc Slepin writes this column on 
behalf of the Workmen’s Compensation 
Section, which he serves as chairman. He isa 
partner in Kaplan, Schwartz & Slepin, with 
offices in Miami and Tallahassee. 


findings of ultimate facts which the 
Commission would (in the words of 
one Supreme Court opinion) 
“rummage through the record” to 
find evidentiary underpinning. 

Nevertheless, as expressed by the 
dissenting opinion of Commissioner 
McCrary in Bethencourt, and as 
conceded by the apprehensions of 
the majority opinion in that case, 
there remained outstanding some 
concern about peremptory and 
exclusively conclusionary orders by 
judges of industrial claims. 

In American Bridge Co. v. Green, 
IRC Order 2-2871 (Nov. 10, 1975) 
the Industrial Relations Commiss- 
ion, citing to its opinion in Express 
Developers Inc. v. Williams, IRC 
Order 2-2613 (Nov. 1974), 
reiterated the Commission’s belief 
in Pierce v. Piper Aircraft 
Corp., and insisted that a judge’s 
order must notify the parties and 
review how the judge’s mandate or 
decree was reached. The parties, in 
short, must share with the judge the 
processes or means by which the 
judge came to his conclusion -- 
whether that conclusion is right or 
wrong. See, Alhambra Develop- 
ment v. Gonzalez, IRC Order 2- 
2818 (July 21, 1975); Florida 


How to Find a Fact 


International University v. Phillips, 
IRC Order 2-2832 (Aug. 14, 1975). 

However, the Commission 
implies that its implementation of 
Pierce v. Piper by this means does 
not constitute a reversion to pre- 
Pierce v. Piper practices whereby a 
judge might “simply recite all the 
evidentiary factors” before him, as 
distinguished from explaining how 
he reached his conclusion. 
Seemingly, it is the latter obligation 
upon which the Commission now 
insists. 

Two pre-Pierce decisions 
illustrate this point. In Frier v. 
Bechtel Corp., IRC Order 2-2072 
(July 28, 1972) the Commission 
declared that the judge of industrial 
claims must, particularly where 
there is a conflict in evidence or 
medical evidence, “explain the 
basis upon which” he made certain 
questionable findings “and then 
explain” his conclusion as to 
causality. In Albear v. Gaspar 
Nagymihaly, IRC Order 2-2083 
(Aug. 1, 1972) the Commission 
found that the judge must make 
findings of fact “with sufficient 
particularity to enable the 
reviewing body to determine what 
facts were found by the judge of 
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industrial claims” and that the order 
“should contain a concise but 
complete statement of the findings 
of fact on all factual issues in 
sufficient detail to permit 
application of the competent, 
substantial evidence rule,” by the 
reviewing body. The Commission 
at that time was relying upon the 
principle stated in State v. City of 
Hialeah 109 So. 2d 368, 371 (Fla. 
1959) that neither the Commission 
nor the Supreme Court should be 
required by the judge’s order “to 
rummage through the record” in 
order to find the rationale for the 
conclusionary findings of the judge. 
See, Bethencourt v. Poole & Kent 
Company, IRC Order 2-2215 at 3 -4. 

Nevertheless, the court had held 
that the form of the JIC’s order even 
if faulty, is not an acceptable basis 
for reversal unless the Commission 
can “state that the record lacked 
competent substantial evidence to 
support” the JIC’s order. Arroyo v. 
Crown Hotel DLS 4-2201 (March 
14, 1973), Cf. Wenshaw v. Smith, 
151 So. 2d 3 (Fla. 1963). 

The Commission in Bethencourt 
v. Poole & Kent Company, supra, 
accordingly found, at page 8, that: 
...an order which can be said to rest upon any 
competent, substantial evidence which 
accords with logic and reason, 
notwithstanding its faulty form in respect of 
failure to find facts on all disputed issues or 
explicitly resolved material conflicts or be 
explanatory or a rationale, must be affirmed 
by this Commission. [The Commission’s 
apprehensions were expressed at pages 11 - 
13, 14 - 24.] 


However, the Commission’s 
recent opinion in Glorified 
Delicatessen v. Britt, IRC Order 2- 
2877 (Nov. 13, 1975), although 
perhaps not intended to mitigate 
the effects of its opinion in 
American Bridge Company v. 
Green, suggests a perhaps quaint 
erosion of or deviation from the 
principles of the American Bridge 
decision. That is, in Glorified 
Delicatessen the judge found that 
the claimant’s employment had 
aggravated a pre-existing infectious 
or rheumatoid condition, causing 
swelling and pain, and that the 
swelling and pain resulted from 
long standing on hard surfaces in 
the course of employment (over 18 
years’ span). The Commission 
found that “evidence of the critical 
prerequisite, that is, that the pre- 
existing condition be accelerated or 
aggravated ‘by accident’ is absent 
from the record. Indeed, the judge 
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did not make such a finding in his 
order.” Obviously, the Commission 
was not about to remand the case 
for a finding of fact under the 
American Bridge principle, because 
the Commission rummaged 
through the record to make its own 
determination of the absence of 
such evidence in the record. 

It would appear, then, that the 
Commission will hold judges to the 
now more elaborate “findings of 
fact” (by explanatory statements) 
requirement, but that the 
Commission will reserve for itself 
the right to rummage through the 
record and to determine whether it 
is appropriate to remand the record 
to the judge for the entry of such 
findings, or merely to conclude 
implicitly that the judge could not 
make such findings on this record in 
any event -- which appears to be an 
arrogation to the Commission of 
certain fact-finding authority 
generally reserved to judges of 
industrial claims (but which may be 
a systemic imperative). 

At the time that Pierce v. Piper 
Aircraft Corp. issued from the 


Supreme Court there was vigorous 
debate respecting the changes 
which it had, or allegedly had not, 
wrought. That debate has not died, 
apparently, and the Commission’s 
decision in American Bridge 
Company v. Green is articulate 
testimony of this dispute over 
words. O 
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News and Notes 


Lawyers’ Title Guaranty Fund 


SENATE SELECT COMMITTEE ON TITLE 
PRACTICES ... Harold A. Drees, Fund senior 
vice president, has been attending recent hearings of 
the Florida Senate Select Committee on Title 
Practices. Fund President Paul B. Comstock also 
attended the most recent hearing held in Fort 
Lauderdale. The committee has been taking 
testimony for the purpose of determining if further 
legislation on title insurance, particularly in regard to 
licensing of agents, is necessary. Some title insurance 
underwriters and their agents have urged that if 
licensing and regulating of title insurance agents are 
proposed that lawyer agents and Fund members 
should be included. The Fund has openly and 
actively taken the position that it will oppose any 
legislation requiring the licensing and regulating of 
lawyers as title insurance agents on the basis that the 
examination of titles and the issuing of Fund policies 
is a part of the practice of law. 


FUND MEMBER MEETINGS AND 

SECRETARIAL SEMINARS ... The Fund 
hosted seminars followed by luncheons for 
secretaries of Fund members and dinner meetings 
for Fund members in Dade County on February 3 
and 4, 1976. Fund President Paul B. Comstock spoke 
briefly at the secretarial seminars on the importance 
of secretaries as paralegal professionals in the real 
property practice of Fund members. A panel of 
Fund staff and field personnel answered questions 
and discussed Fund-related procedures. Principal 
speaker was Lillian M. Jones, supervisor of the forms 
review section at Fund headquarters. At the member 
meetings, Mr. Comstock gave a short report on 
current efforts by the Fund to protect and promote 
benefits to the public of being represented by a 
lawyer in real estate transactions. Member attorneys 
then heard staff attorney Robert H. Threadgill 
review “Recent Case Decisions and Legislation 
Affecting Real Property Law.” Eleventh Circuit 
Fund trustee William L. Wood, acting as master of 
ceremonies at the February 3 meetings, welcomed 
approximately 70 legal secretaries to the morning 
meeting and 121 member attorneys that evening, 
along with field attorneys John D. Brion and Richard 
W. Lyons; area field representative Robert T. 
Hamrick; and vice president of Florida Title 
Company, Dade County Branch of LTS, Inc., Van 
C. Swearingen, Jr. On February 4, 76 legal 
secretaries and 179 Fund members attended the 
meetings where Mr. Wood again was master of 
ceremonies. Also attending were field attorneys 


Julian M. Quarles and Edmund P. Russo; Mr. 
Swearingen and Mr. Hamrick. 


TITLE NOTE BY A FUND ATTORNEY... 
“Grantee Under Quitclaim Deed as Bona Fide 
Purchaser” 

Prior to 1941 a grantee under a quitclaim deed was 
not considered a bona fide purchaser without notice 
within the meaning of the recording acts. 
Robinowitz v. Houk, 129 So. 501 (Fla. 1930). Even 
though he may have paid valuable consideration and 
been unaware of any defects in his grantor’s title, the 
grantee under a quitclaim deed was held to acquire 
only such interest as the grantor had at the time of the 
deed. June Sand Co. v. Devon Corporation. 23 So. 
2d 621 (Fla. 1945); Wilson v. Kelley, 226 So. 2d 123 
(2d D.C.A. Fla. 1969). 

Sec. 695.01(1), F.S., provides that no conveyance 
shall be good against subsequent purchasers for a 
valuable consideration without notice unless it is 
recorded. In 1941, it was amended to provide that a 
grantee under a quitclaim deed shall be deemed and 
held to be a bona fide purchaser without notice 
within the meaning of the recording acts. 

In Miami Holding Corp. v. Matthews, 311 So. 2d 
802 (3d D.C.A. Fla. 1975), O conveyed to A Lot 12 
Block 8 of Unit A. The deed was lost and there- 
fore not recorded. O later conveyed to X 
certain enumerated lots in Block 8 of Unit A, but not 
including Lot 12. X contracted to sell this same 
property to B and in connection with that transfer B 
required a quitclaim deed from O of Unit A, which 
was given and recorded. Still later O gave A a 
“substitute” deed to replace the one previously lost. 
In holding for A the court stated that the quitclaim 
deed from O to B conveyed nothing as O had no 
interest in the property, having previously conveyed 
it to A. 

The case contains no discussion of the effect of 
Sec. 695.01, F.S., however, it appears to be open to 
debate whether B was a bona fide purchaser of Lot 
12 under the facts of the case. The contract B had 
with X and the later deed from X did not include Lot 
12, and if the purpose of the quitclaim deed from O 
was to merely bolster the title B acquired from X, 
then he may well not have been a bona fide 
purchaser as to Lot 12. The prior contract and deed 
from X are evidence that B was a bona fide 
purchaser only as to the property described in those 
instruments. 


By Staff of Lawyers’ Title Guaranty Fund, Inc. 
Advertisement 
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TAX LAW NOTES 


The death of a taxpayer creates a 
new taxpaying entity, the 
decedent’s estate. Proper utilization 
of the alternatives available through 
the interrelationship of the 
decedent’s final individual federal 
income tax return, the federal estate 
income tax return, the federal estate 
tax return, and the federal income 
tax returns of the beneficiaries 
should be considered to effectuate 
overall tax savings. 


Valuation of Estate Assets 


Generally, the value of all of the 
assets includable in the decedent’s 
gross estate for federal estate tax 
purposes is the fair market value of 
the assets on the date of death. 
Under Internal Revenue Code 
(Code) Section 2032, the personal 
representative may value the assets 
at their fair market value six months 
subsequent to the date of death or 
on the disposition date if the asset is 
disposed of within the six-month 
period. The alternate valuation date 
is elected by making the 
designation on the second page of 
the federal estate tax return (Form 
706). 


Gene K. Glasser is associated with Abrams, 
Anton, Robbins, Resnick & Schneider, P.A. 
in Hollywood, Florida. He received his 
undergraduate and law degrees from the 
University of Florida and has earned his 
LL.M. (in Taxation) from New York 
University. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. Mr. 
Glasser wrote Tax Law Notes this month on 
behalf of the Tax Section, Albert C. O’Neill, 
Jr., chairman; Bruce H. Bokor, editor. 
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Available Alternatives in 
Postmortem Estate Planning 


If the estate’s assets depreciate in 
value during the six-month period, 
estate taxes can be saved by using 
the alternate valuation date 
election. However, under Code 
Section 1014, the income tax basis of 
the property acquired from a 
decedent is generally the fair 
market value of the property on the 
estate tax valuation date. Therefore, 
if the personal representative 
chooses the alternate valuation 
method, the income tax basis of the 
assets will be the alternate valuation 
date amount reported on the 
federal estate tax return. Assets 
which have declined in value during 
the six-month period will have a 
lower income tax basis. On the 
disposition of those assets, the estate 
or beneficiary will have either 
greater gains or less loss than if the 
higher valuation had been used. In 
this manner, an initial estate tax 
savings may cause subsequent 
adverse income tax consequences. 

Use of the alternate valuation 
method is not limited to estates 
whose assets have decreased in 
value during the period following 
the decedent’s death.! For example, 
assume the decedent left all of his 
property to his surviving 
spouse and that the estate was 
greater than $60,000 and less than 
$120,000. The personal representa- 
tive should consider electing the 
alternate valuation date if the 
property has appreciated in value. 
Because of the marital deduction 
and specific exemption, there will 
be no federal estate tax liability. 
The use of the higher value on the 
alternate valuation date allows the 
beneficiaries to obtain a higher 
income tax basis in the property 
without additional federal estate 
taxes. Conversely, if the assets have 
depreciated in value, the date of 
death valuation should be used by 
not making the election. 

In addition to considering the 
applicable tax rates between the 
estate’s federal estate tax return and 
the federal income tax return of the 
beneficiaries, other factors must be 


considered. If the assets are not 
likely to be sold by the recipients, 
the income tax considerations are 
minimized, and maximum estate 
tax savings should be sought. If the 
assets will be subject to a 
nonrecognition of taxable income 
provision that will be utilized by the 
taxpayer, then this also diminishes 
the income tax consequence. If the 
items are personal in nature, then 
most losses sustained by the 
taxpayer will have no tax effect, and 
the income tax consequences are 
somewhat diminished. Finally, the 
election of the alternate valuation 
date may have some effect on 
estates’ ability to qualify under 
Code Sections 303 or 6166. Under 
each of these sections, the value of 
the business entity must constitute 
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TAX LAW NOTES 


either 35 percent of the value of the 
gross estate or 50 percent of the 
taxable estate. The use of the 
alternate valuation date may 
substantially affect those 
percentage computations so that 
the elections under those Code 
sections may be precluded. 


Choice of Return for 
Administrative Expenses 


Estate administrative expenses 
may be deducted either on the 
estate’s federal income tax return in 
the year of payment or on the 
federal estate tax return.2 Code 
Section 642(g) prohibits deducting 
these expenses on both returns. 
Generally, the decision to treat an 
amount as an income tax deduction 
will depend upon the relative tax 
bracket of the estate for estate and 
income tax purposes after 
consideration of the distribution 
deductions to the estate for 
distributions to beneficiaries. This 
election is further affected by the 
marital deduction because of the 
resulting increase or decrease in the 
adjusted gross estate on the estate 
tax return. The tax effect of these 
deductions on the taxable estate, 
where there is a marital deduction, 
is effectively limited to one-half 
because of the concomitant 
increase in the marital deduction. 
Therefore, every dollar deducted as 
an income tax deduction and not on 
the estate tax return will effectively 
aoe the taxable estate by only 

50. 


The 642 election is limited to 
administrative expenses of the 
estate and is not available for 
funeral expenses, claims against the 
estate, or mortgages against 
properties.2 Notwithstanding 
Section 642(g), certain expenses 
may be utilized on both the estate 
tax return and the income tax 
return. Deductions for taxes, 
interest and business expenses 
accrued at the date of death and 
paid during the estate administra- 
tion are allowable as deductions 
under Section 2053 for estate tax 
purposes as claims against the 
estate, and are also allowable under 
Section 691(b) to the estate as 
deductions in respect of a decedent 
for income tax purposes.‘ It should 
be noted that these are expenses 
incurred prior to the decedent’s 
death. 

Selling expenses for estate assets 
effectively generate double 
deductions, since they are a 
deduction on the estate tax return 
and also serve as a reduction in the 
sales price for income tax purposes. 
In the Bray® case, the taxpayer 
claimed expenses of selling 
securities as a deduction on the 
estate tax return and a reduction in 
the sales price to diminish the gain 
on the estate’s income tax return. 
The Tax Court and the Sixth Circuit 
Court of Appeals upheld the 
taxpayer's treatment by holding 
that there is not a double deduction 
under Section 642(g), since the 
expenses are merely an offset 
against the selling price and not a 
deduction. Your author questions 
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whether these courts’ holdings were 
based upon semantics rather than 
tax results. 

The personal representative may 
be confronted with a 642(g) 
election before sufficient facts are 
available to determine where the 
administrative expenses may be 
better utilized. When this 
circumstance arises, the Treasury 
Regulations® permit an irrevocable 
statement to be filed with the 
estate’s income tax return or with 
the District Director. The income 
tax deduction is not precluded by 
having previously claimed a 
deduction in the estate tax return as 
long as the estate tax deduction has 
not been finally allowed. 
Therefore, the personal representa- 
tive may initially take the deduction 
on the estate tax return, then 
subsequently if it is more beneficial, 
take the deduction on the income 
tax return. Of course, the estate tax 
liability must be adjusted 
accordingly. 

The Regulations’? state that a 
deduction, or portion of a 
deduction, may be allowed for 
income tax purposes, while another 
deduction or portion is allowed for 
estate tax purposes. Therefore, a 
portion of the administrative fee, 
including the executor’s or 
attorney’s fees, may be split by 
taking a portion on the estate tax 
return and the rest on the income tax 
return. This splitting provides 
additional tax planning for all the 
potential taxpaying parties to an 
estate. 


Waiver of Executor’s Commission 


In addition to determining 
whether the executor’s fee should 
be deducted on the federal estate 
tax return or the federal income tax 
return, the personal representative 
has an additional consideration of 
waiving his fees. While the estate 
enjoys a deduction either on the 
income tax return or estate tax 
return for these fees, the personal 
representative has ordinary income 
on his individual return® for this 
amount. In many estates, the 
executor is also the sole beneficiary 
of the estate. In those cases, the 
personal representative should 
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compare his individual income tax 
bracket with the income tax and 
estate tax bracket of the estate. If 
the personal representative files a 
timely waiver of his commission, 
the personal representative, who is 
the sole beneficiary, will receive the 
waived commission amount as a 
bequest which is generally free 
from income tax. 

If the personal representative 
intends to waive his commission, 
the waiver should be filed as early 
as possible in the estate’s 
administration.® Failure to execute a 
timely waiver may result in the 
constructive receipt of income to 
the personal representative with a 
subsequent taxable gift to the estate 
or additional taxable income 
through forgiveness of indebted- 
ness. 


Election of Taxable Year 


The decedent's estate is treated as 
a separate taxable entity. The 
newly-created entity may elect the 
calendar year or any fiscal year of 
twelve months or less as long as the 
year ends on the last day of any 
month.!® Effective election of a 
fiscal year may be used to avoid 
bunching of income, to allow 
maximum deferral of income to the 
beneficiaries and the maximum 
utilization of the $600 personal 
exemption to the estate.!! 


If the estate has substantial 
income in respect of a decedent, 
then it may be beneficial to have 
this income spread between two 
taxable years due to the 
accelerated income tax rate 
structure. For example, if the 
decedent was a professional on a 
cash basis with a substantial amount 
of accounts receivable, then the 
collection of these receivables will 
be ordinary income to the estate. If 
the estate will receive most of the 
payments on these receivables 
during the six months subsequent to 
the date of death, the estate may 
elect a short fiscal year of two or 
three months in duration. This will 
spread the income generated by 
collecting fees over two taxable 
years to prevent the bunching of 
income. This technique may be 
valuable in spreading the income 
from cashing United States Series E 
Bonds if interest reporting has been 
deferred under Section 454, and 
they have large amounts of 
accumulated income. Alternatively, 
these bonds may ultimately be 


VOLUME 50, NUMBER 3, MARCH 1976 


distributed to the beneficiaries for 
redemption so the income tax 
incidents will occur on their 
personal return. 

Similar to a partner of a 
partnership, a beneficiary reports 
income from an estate or trust in the 
taxable year during which the 
estate’s or trust’s year of distribution 
ends.!2 By the proper timing of 
distributions, the election of fiscal 
years and the use of a testamentary 
trust or trusts, income may be 
deferred for a substantial period of 
time. For example, assume an estate 
with a fiscal year ending February 
28 receives income in April 1974. 
The income is then distributed on 
February 15, 1975, to a trust. The 
trust has a fiscal year ending 
January 31, and on January 14, 1976, 
it distributes that income to an 
individual beneficiary reporting on 
a calendar year basis. That 
individual pays income tax on the 
income finally on April 15, 1977. 
This results in a three-year deferral 
on that income. This extraordinary 
deferral results from the fact that in 
each case the tax year of the 
distributing entity ends shortly after 
the tax year of the distributee 
commences. 

Assuming the beneficiaries of the 
estate are in a high tax bracket, there 
may be overall tax savings by 
having the estate pay the taxes on 
income earned by it. If the estate 
avoids distributions, then it will pay 
the income tax on its taxable 
income. Therefore, if the personal 
representative anticipates closing 
the estate in December, he should 
elect a fiscal year ending November 
30. If we assume no distributions are 
made, all income earned through 
November 30 will be taxable to the 
estate, while only one month’s 
income (December) will be taxable 


to the beneficiary since the final 
distribution will generate taxable 
income to the extent of 
distributable net income (D.N.I.) 
which, in this case, is the only 
income earned by the estate 
subsequent to November 30. If a 
calendar year had been elected for 
the estate and final distribution 
made in December, all income 
earned during the last twelve 
months to the extent of D.N.I. 
would be taxable to the beneficiary. 


Conclusion 


The practitioner can easily see 
from this article that there are 
numerous tax saving devices 
allowed by the Code for estates and 
beneficiaries. These methods are 
not so complex that they are unique 
tools only available to tax 
specialists. It should be noted, 
however, that the applicable Code 
sections must be studied closely so 
that they can be utilized accurately 
and effectively. o 
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Private Cause of Action 

Suits by private parties seeking 
judicial enforcement of Executive 
Order 11246 have received a mixed 
reception in the courts. The failure 
of the plaintiff to exhaust the 
administrative remedies provided 
pursuant to the Executive order has 
been found to be fatal to any private 
cause of action. In an early Third 
Circuit case,*! the plaintiff alleged 
that his employer had discriminated 
against him on the basis of his race. 
He claimed a federal right as a third 
party beneficiary of the 
antidiscrimination provisions set 
forth in a contract between the 
defendant and the Federal 
Government, as required by 
Executive Order 10925. The 
plaintiff had failed to file a 
complaint with the appropriate 
administrative agency. Since there 
was no showing that remedies 
provided by that agency were 
inadequate or that there was any 
impending harm, the court 
concluded that the doctrine of 
exhaustion of administrative 
remedies should be applied and 
that the plaintiff should be required 
to file a complaint with the agency. 
The Third Circuit expressly refused 
to determine whether the district 
court could entertain jurisdiction 
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PART II (Continued from Jan issue) upon exhaustion of the administra- 


Equal Employment and the Executive Orders 


tive remedies provided. 

In a case before the Court of 
Appeals for the District of 
Columbia,*2 Hadnott v. Laird, 
black employees of a_ federal 
contractor brought an action 
against government officials on 
their own behalf and on behalf of 
the class of present and future black 
employees. They sought an 
injunction preventing the award of 
any future government contracts to 
the employer and requiring the 
termination of existing contracts 
until all alleged racially 
discriminatory employment 
practices had been eliminated. 

The district court dismissed the 
action on two grounds, sovereign 
immunity and the plaintiffs’ failure 
to exhaust their administrative 
remedies. Without reaching the 
first, the appellate court affirmed 
the lower court on the latter ground. 
The plaintiffs had failed to utilize 
the administrative procedures 
available to them under the rules 
and regulations promulgated by the 
Office of Federal Contract 
Compliance before seeking judicial 
assistance. It was further contended 
that the federal officials had 
deprived the plaintiffs of their 
constitutional right to due process 
by awarding contracts to private 
parties allegedly practicing racial 
discrimination. The court refused to 
interpret the fifth amendment as 
containing the remedy of 
government contract cancellation. 
The court noted that the Executive 
order and regulations tailored 
specific remedies for any violation 
of the Executive order.“ 

The majority of courts have 
refused on the merits to provide 
judicial enforcement of the 
Executive order in suits brought by 
private individuals against their 
respective employers. In Farkas v. 
Texas Instruments,“ a Fifth Circuit 
case, the plaintiff claimed 
discrimination on the basis of 
national origin and brought a 


private civil action to enforce the 
antidiscrimination provisions of 
Executive Order 10925. Farkas had 
unsuccessfully sought a remedy 
from the administrative agency 
charged with the implementation of 
the order. In dismissing the 
complaint, the Fifth Circuit said: 

In light of the order’s emphasis on 
administrative methods of obtaining 
compliance with the required contractual 
provisions, and its narrowly limited 


reference to enforcement thereof, we 
conclude that refusal is final.‘ 


A similar conclusion was reached 
in Braden v. The Univ. of 
Pennsylvania,*® wherein the 
plaintiff brought a class action on 
behalf of herself and all women 
then presently or previously 
employed by the defendant 
university. She alleged that the 
defendaut had failed to take 
“affirmative action” to assure equal 
treatment of all employees without 
regard to sex as required by 11246 as 
amended by Executive Order 
11375. The court viewed the 
Executive order as providing 
administrative remedies as the 
exclusive means of enforcement to 
the exclusion of private law suits: 


A careful reading of Executive Order 11246 
.... discloses no provisions which suggest or 
create any right in an individual or 
individuals to seek injunctive relief or to 
assert a claim for damages against an alleged 
noncomplying contractor. Rather the Order 
provides for the enforcement of its terms by 
the Office of Federal Contract Compliance 
.... The Order contains numerous measures 
which the agency may invoke upon receipt 
of complaints charging a contractor with 
noncompliance.‘ 


The district court noted that the 
order did not preclude a suit by a 
private party based upon acts 
which are violative of the order but 
which also violate other state or 
federal laws which provide for 
proper relief.‘ 

A district court in California 
adopted an apparently conflicting 
posture. In Lewis v. Western 
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Airlines,® it said, by way of dicta, 
that a private right of action seeking 
enforcement of the Executive order 
against an employer may be 
maintained upon the exhaustion of 
administrative remedies. While the 
plaintiffs sought only an injunction 
compelling various federal officials 
to comply with the mandate of the 
Executive order, they named 
Western Airlines as a party 
defendant. The court viewed the 
administrative remedies provided 
as nonexclusive, and, because 
Western’s interests were “integrally 
involved’’ and would be 
“substantially affected” by the 
relief sought, it was a proper party 
to the action. The precedental value 
of this case is minimal due to the 
nature of the relief sought. In fact in 
a more recent case from the same 
district a contrary conclusion was 
reached. 

Suits seeking enforcement of 
affirmative action programs 
brought by employees of 
government contractors against 
federal officials charged with the 
implementation of those programs 
have met with mixed results. The 
doctrine of sovereign immunity has 
been invoked to preclude a private 
citizen’s cause of action premised 
upon the Executive order against 
the Federal Government and 
employees thereof. 

Where a federal employee 
alleged that he had been refused a 
promotion on the basis of his 
national origin, the Eighth Circuit, 
in Gotta v. U.S.,°° speaking through 
then Circuit Judge Blackmun, 


applied that doctrine in dismissing 
the complaint. The decision was 
premised upon the finding that the 
government had not consented to 
the suit and that promotions within 
the civil service involved 
administrative discretion. 
Additionally, the court found that 
the Executive order did not confer 
any right on a federal employee to 
institute a civil suit against the 
government in the event of a 
violation of the order.>! 

A class action seeking to require 
federal administrators to adopt or 
enforce regulations issued pursuant 
to the Executive order concerning 
equal opportunity in federal 
employment was also dismissed 
when a district court applied its 
interpretation of the sovereign 
immunity principle. In Congress of 
Racial Equality v. Commr.,® the 
court dismissed such a complaint 
upon determining that the plaintiff 
sought relief from the sovereign but 
had failed to allege that the federal 
administrators named as 
defendants had acted unconsti- 
tutionally or beyond any statutory 
limitations on their power. 

Other courts have permitted 
private persons to proceed by way 
of mandamus against federal 
officials to compel them to do their 
duty to enforce the provisions of the 
Executive order. In Percy v. 
Brennan,*? a class action was 
brought on behalf of black and 
Spanish surnamed individuals who 
had sought employment in the 
construction industry. The class 
asked for injunctive relief ordering 
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government officials to abandon an 
affirmative action program which 
covered government assisted 
construction projects. The plaintiffs 
alleged that the plan adopted by the 
defendant officials failed to 
guarantee equal employment 
opportunity or equal protection. 
The plaintiffs sought an affirmative 
action plan with more rigorous 
requirements. 


The federal defendants’ motion 
to dismiss based upon the plaintiffs’ 
failure to exhaust their administra- 
tive remedies was denied. The 
district court reasoned that the 
administrative procedures did not 
afford the plaintiffs the requested 
relief. The plaintiffs were not 
seeking to impose sanctions upon 
individual contractors who failed to 
fulfill contractual obligations, but 
rather, sought to have the federal 
officials themselves enjoined. The 
Hadnot and Freeman decisions, 
supra, were distinguished on the 
basis that, the plaintiffs in those 
cases essentially alleged that 
individual employers were failing 
to fulfill their contractual 
obligations. 

In Legal Aid Society of Alhambra 
County v. Brennan,™ the plaintiff 
sought to compel federal officials to 
release information concerning 
various affirmative action 
programs and to require federal 
agencies to enforce the mandate of 
the Executive order. The plaintiffs 
brought a partial summary 
judgment motion to require the 
federal agency to disapprove 
certain affirmative action programs 
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which allegedly did not comply 
with the Executive order and to 
approve only programs which were 
in compliance. The court viewed 
Executive orders and regulations 
issued thereunder as carrying the 
full force and effect of law. It was 
therefore reasoned that the 
compliance agency is charged with 
mandatory, not discretionary, duty 
of disapproving affirmative action 
plans which did not meet the 
requirements of an Executive order 
or the regulations rendered 
pursuant thereto. The court 
concluded that the plaintiffs were 
entitled to seek enforcement of this 
duty through a mandamus action. 

An analysis of the foregoing 
decisions indicates that the 
Executive orders do not provide a 
private party a cause of action 
against his or her employer for 
alleged discriminatory employ- 
ment practices. The Civil Rights 
Acts of 1866 or 1964, as amended, or 


both furnish the aggrieved 
employee adequate means with 
which to bring a cause of action 
against an alleged discriminating 
employer. 

The cases concerning the right of 
a private party to maintain a 
mandamus action against 
government officials charged with 
enforcing the provisions of the 
orders are split. However, the 
better reasoned decisions have 
sustained mandamus actions 
brought by such plaintiffs. In such 
mandamus actions, the employer is 
faced with a number of possible 
sanctions while the aggrieved 
individuals, in most cases, receive 
only indirect benefit, e.g., the 
establishment of an Affirmative 
Action Program which meets the 
requirements of the Executive 
order. The aggrieved individuals 
would derive the maximum direct 
relief from a suit under the 
appropriate civil rights legislation. 
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FOOTNOTES 


‘1Farmer v. Philadelphia Electric Co., 215 
F. Supp. 729 (1963), aff'd. 329 F. 2d 3 (3rd 
Cir. 1964). 

While the court expressly refused to 
determine whether it could entertain 
jurisdiction upon the exhaustion of 
administrative remedies, it said: “The history 
of the orders, rules and regulations made 
pursuant to them and the actual practice in 
the enforcement of the nondiscrimination 
provisions are all strong persuasive evidence 
.... that the threat of private civil action was 
not contemplated by the orders.” Id. at 9. 

42 Hadnott v. Laird, 317 F. Supp. 379 (D. 
C. Dist. Ct. 1970), aff'd F. 2d 304 (D.C. Cir. 
1972). 


43In accord Freeman v. Shultz, 317 F. 
Supp. 376 (D.C. Dist. Ct., 1970) aff'd 468 F. 
2d 120 (D.C. Cir. 1972). Freeman set forth 
three fundamental reasons why a formal 
complaint to the administrative enforcement 
agency is necessary: (i) to focus the attention 
of the enforcement agency on the alleged 
discriminatory practices; (ii) to advise the 
employer of the alleged wrong; (iii) to create 
a reviewable record of the specific allegation 
and any remedial steps taken by the 
government and/or employer. 


4375 F. 2d 629 (5th Cir. 1967), cert. 
denied 389 U.S. 977 (1967). 

45 Id. at 633, See also Gotto v. U.S. infra, In 
accord: Lewis v. FMC Corp. 11 FEP 31 
(N.D. Cal. 1975). 

46 343 F. Supp. 836 (W.S. Pa., 1972), rev'd 
on the other grounds 477 F. 2d 1 (1973). 

47 Id. at 840. 

48 In accord: Bradford v. Peoples Natural 
Gas Co.,7 E.P.D. Para. 9120 (E.D. Pa. 1973); 
Racklin v. Univ. of Penna., 9 E.P.D. Para. 
10,137 (E.D. Pa. 1974). The General 
Accounting Office has recently criticized the 
poor affirmative action compliance record 
of colleges and universities. Only 29 of the 
1,100 to 1,300 educational which held 
federally financed contracts had instituted 
approved programs as of December 9, 1974. 
Daily Labor Reports 167 A-1(July 17, 1975). 
Accordingly, new guidelines have been 
released by the OFCC. 91 Labor Law 
Reports 2 (September 12, 1975). 

4° 8 E.P.D. Para. 9609 (N.D. Cal. 1974). A 
more recent decision in the same district 
reaches a contrary conclusion on the merits. 
Lewis v. FMC, supra. 

50415 F. 2d 1271 (8th Cir. 1969), cert. 
denied, 397 U.S. 934 (1970). 


51 This decision was severely criticized in 
Abernathy, Sovereign Immunity In a 
Constitutional Government: Federal 
Employment Discrimination Cases, 10 Harv. 
Civ. Rights—Civ. Lib. L. Rev. 322 (1975.) 

52 270 F. Supp. 537 (D. Md. 1967). 

33 8 E.P.D. Para. 9799 (S.D.N.Y. 1974). 

54 381 F. Supp. 125 (N.D. Cal. 1974). 

55 The court refused to apply the sovereign 
immunity doctrine. It reasoned that: 

“Since plaintiffs allege that the federal 
defendants have violated a plain legal duty 
imposed by valid regulations properly 
issued, and since whatever burden which 
might be imposed on the federal officials 
involved is outweighed by the gains 
anticipated through vigorous enforcement 
of Executive Order 11246, the court has 
jurisdiction to review the challenged actions 
of these government officials on the merits.” 
Id. at 132. 
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ENVIRONMENTAL LAW 


By Phillip H. Wallin 
and Joel Kuperberg 


The attorney as counselor owes 
his client more than legal 
craftsmanship. Above all, the client 
turns to him for imagination in 
solving the toughest of problems. 

One of the most puzzling 
problems an attorney will face in 
Florida today is the disposition of 
environmentally significant raw 
land. 

The problem has two faces: 
economic and political. For 
example, Florida’s wetlands have 
practically no market at present, 
because investors are unwilling to 
bet that today’s ecological concerns 
and land use controls are a passing 
fancy. As a result, the public is 
nearly the only buyer in the market, 
and distress sales are the rule rather 
than the exception. The counselor 
attempting to dispose of “problem” 
lands--wetlands or otherwise-- 
might have noticed a peculiar ad in 
the Wall Street Journal classifieds in 
late 1975: 


Wanted: Land for Parks 
Donations - Bargain Sales - Tax 
Benefits 


The ad was run by a charitable, 
nonprofit organization, the Trust 
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They wrote this column on behalf of the 
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Public Land Trusts: 
Role of the Nonprofit Land-Buyer 


for Public Land (TPL), and 
response was tremendous. 
Numerous landowners or their 
attorneys proposed to donate or 
bargain sell land to TPL if it would 
in turn undertake to bring the land 
into the public domain as park or 
open space. Many such proposals 
had to be turned down as 
impractical. But where the land was 
suitable, and public interest was 
high, TPL and landowners settled 
down to serious discussions. 

Why this rush to donate, or 
partially donate, land? 

At one point in our nation’s 
history, half of our parks had come 
as gifts. Today, there are more 
incentives than ever for a 
landowner, or his counsel, to 
consider a gift or bargain sale of 
land to a charitable organization 
capable of making a park “happen.” 

First, as in the case of wetlands, 
alternatives may simply be few. 

Second, as various kinds of tax 
shelters are eliminated or curtailed, 
the charitable contribution (or 
bargain sale) of appreciated land 
retains its attractiveness. For the 
landowner who is in a high tax 
bracket--or will be put in a high 
bracket by the sale of this property- 
-tax benefits can greatly ease the 
financial sacrifice of a philanthropic 
sale of land. 

Third, a landowner’s estate 
planning may dictate disposition of 


a property which is not readily 
salable. In such a situation, tax 
savings from a gift or bargain sale to 
a charity may soften the loss of top 
dollar. 

Fourth, and perhaps the most 
important incentive of all, the 
landowner may desire to preserve 
in perpetuity land that he has loved, 
and so make the community a 
better place in which to live. As an 
able Miami attorney recently 
remarked, we desperately need to 
regain that concern for posterity 
that was a basic value at the time of 
the American Revolution. And in a 
similar vein, land can become the 
most lasting memorial of all to an 
individual the donor has loved or 
admired. 

These are some of the basic 
factors that might lead an attorney 
to counsel his client to go public 
with his land. The imaginative 
attorney, however, will find 
alternative means of doing so, and 
the choice among them will vitally 
affect his client’s interests. 

One obvious alternative is to 
donate or sell land directly to a 
public entity. At the risk of being 
unduly negative, this article will 
point out some important problems 
with that course, and describe the 
advantages of an alternative: gift or 
sale to a private, charitable 
organization. 

There has always been a basic 
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ENVIRONMENTAL LAW 


incongruity between the individual 
and the state. And so it is a rare 
occasion, in Florida as elsewhere, 
when the needs of the landowner 
mesh with the requirements and 
procedures of public land 
acquisition. Newspapers today are 
rife with stories of long-suffering 
landowners, and their counsel, 
caught in the maze of public land 
acquisition. 

It is not that public land-buyers 
are incompetent. By and large, at 
least in Florida, they do their job 
well. The problem is that a 
Byzantine web of procedures has 
been woven, partly in order to 
protect the landowner, partly to 
protect the public, but above all to 
establish priorities among the 
hundreds of potential acquisitions 
which vie for scarce public funding. 
The result is a procedural gauntlet 
that would baffle even the most 
resourceful attorney and deter even 
the most publicly spirited land- 
owner. 


An official chart of one such web, 
that of the Environmentally 
Endangered Lands Program of the 
State of Florida, is shown on an 
adjacent page. Note a few points of 
peril for the landowner: First, in the 
case of wetlands, the survey and 
computation of acreage may bring 
an unpleasant surprise. Second, title 
is scrutinized closely for flaws in 
marketability. Third, if grants-in- 
aid for acquisition are sought froma 
federal source, a whole new layer of 
procedures (and perhaps another 
appraisal) is called for. Fourth, 
appraisals of value are a matter in 
which reasonable men always 
differ, and public agency appraisals 
are generally very conservative. 
Another factor is publicity. The 
current Florida law and policies of 
the Florida Department of Natural 
Resources require that each 
prospective seller file and 
continuously update, “an affidavit 
disclosing the total amounts of real 
estate commissions, legal fees and 
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other similar costs incurred or 
payments made incident to the sale, 
and the individuals or parties to 
whom such sums have been or will 
be paid.’’ Furthermore, the 
purchase must be approved at a 
televised Cabinet meeting, where 
fiscal concerns and a_ healthy 
skepticism combine for a careful 
and critical last look. 

One more problem for the 
landowner selling to the public is 
taxation. If his land is highly 
appreciated, a lump sum payment 
from the public may have 
disastrous tax consequences. And 
since the State of Florida and some 
other jurisdictions have no power to 
condemn (or threaten to condemn) 
land for open space purposes, tax- 
deferred reinvestment may not be 
possible under Sec. 1033 of the 
Internal Revenue Code. 

Neither are donations of land 
necessarily an easier proposition. 
Many an offered donation of land 
has gone begging because public 
agencies were reluctant to pick up 
the tab for recreational 
development and management. An 
example was the frustrating 
experience by Mrs. Marjorie 
Merriwether Post in her efforts to 
give away to several different 
public entities, her Palm Beach 
estate. As public budgets tighten, 
acquisition agencies will more and 
more look gift horses very carefully 
in the mouth. 

These frustrations often bring the 
landowner (or counsel) to the Trust 
for Public Land, or a similar private 
charitable organization. The Trust’s 
basic role is to acquire land, through 
gift or purchase, and then to set 
about the task of finding a 
permanent public (or nonprofit) 
custodian for the land. As owner of 
the land--or perhaps simply as 
optionee for a period--TPL 
functions as an independent 
catalyst to cut away red tape and 
make a park happen. 

An example: In 1974, the 
Raymond E. and Ellen F. Crane 
Foundation donated to the Trust for 
Public Land 1,478 acres of land 
within the Florida Keys, adjacent to 
two national wildlife refuges. 
Shortly thereafter, TPL was able to 
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INITIATION 


DNR - Initiates proposals. 
DNR - receives and acknowl- 
edges proposals from private 
citizens, groups or public bod- 
ies. 


LEGEND 


DNR - Department of 
Natural Resources 


1AC - Interagency Advisory 
Committee 


TCC - Technical Consultant 
Committee 


IPC ~ Interagency Planning 
Committee 


Responsible Agent 


DISPOSITION 


DNR - obtains appropriate in- 
strument from Trustees of the 
Internal Improvement Trust 
Fund to assign managing a- 
gency, Gpproves management 
plan and oversees implementa- 
tion. 


D> 


PROJECT PROCESSING STEPS 
ENVIRONMENTALLY ENDANGERED LANDS PROGRAM 


SCREENING 


DNR - analyzes available in- 
formation on proposals and de- 
termines most likely candi- 
dates for program based on ap- 


parent ecological value and 

indicated availability. 

Factors - boundary configura- 
tion, environmental protec. 
tion objectives, size, 
tion, ownership pattern and 
indicated availability. 

DNR - schedules for inspec- 

tion, notifies TCC and solicits 

their input. 


® FIELD 


INSPECTION 


DNR - carries 

spection. 

Factors + natural and cultural 
features, general geological 
features, encroachments, 
water quality, ecological# 
value. 

DNR - reviews past studies, 

planning reports and finalizes 


out field in- 


@ 
ACQUISITION 


DNR - closes the acquisition 
with title in name of Trustees 
of the Internal Improvement 
Trust Fund. 


a 


@ 
EXECUTIVE BOARD 
ACTION 


Governor and Cabinet - con- 
siders the total project, autho- 
rizes purchase, approves man- 
agement concept, designates 
management agency, or rejects 
the project. 


Courtesy of Florida Department of Natural Resources 
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EVALUATION 


DNR - presents field 


inspec- 


@ tion report with visual aids. 


IPC - considers and comments 
on all factors expressed in En- 
vironmentally Endangered 
Lands Plan. 

IPC - determines qualification 
based on ecological value and 
vulnerability. 

IPC - assigns each qualified 
project to an ‘“‘ecological 
value and vulnerability cate- 
gory |, Il or 
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PRIORITY 
ASSIGNMENT 


© 


DNR -assigns all qualified 

projects to one of three ‘‘work- 

ing priority groups,’* and sub- 

mits these to IAC for periodic 

review and confirmation. 

Factors - IPC ecological value 
and vulnerability cate- 
gories, TCC comments, en- 
dangerment, indicated a- 
vailability, indicated eco- 
nomics, ownership pattern 
and location. 
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NEGOTIATION 


DNR - obtains best possible 
purchase terms based on two 
independent appraisals. 


PUBLIC 
MEETING 


@ 


DNR - holds public meeting to 
record public sentiment about 
the proposed acquisition. 


© IAC 


EVALUATION 


DNR - presents verbal sum- 
mary of project with visual 
aids, cost and acreage analy- 
sis. 

[AC - considers ecological 
value, vulnerability, endanger- 
ment, economics and practical 
aspects, recommends for or a- 
gainst purchase to executive 
director of DNR. 
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purchase, with a low downpay- 
ment, a further 1,660 acres in the 
Keys from Miami attorney John G. 
McKay, Jr., ata price which was just 
over half the Trust’s own appraised 
value. The Trust has now offered 
the combined properties to the U.S. 
Fish & Wildlife Services as an 
extension of its refuges, at a price 
well below market value. It is the 
“bargain” element that gives public 
land trusts hope for success in a time 
of tight public budgets. 

What is the attraction to a 
landowner of a transaction like this? 
An independent expediter offers 
several benefits: 

(1) Timing. A private entity can 
move much more quickly than a 
public entity. Tax planning, for 
example, make make it critical that 
a gift or bargain sale occur in a 
particular year, so that the 
charitable deduction can be taken 
against extraordinary income in that 
year. Or a corporation may prefer 
that the gift or sale appear in this 
years annual report. Again, a 
landowner may simply be wary of 
the usual slow pace of public land 
acquisition. 

(2) Cash. A landowner may need 
a downpayment, to meet other 
obligations, and be willing to offer a 
bargain price in return. The bargain 
price in turn can create tax benefit- 
and enable TPL to resell the land 
quickly to a public entity. 

(3)Confidentiality. Generally 
landowners (particularly corpora- 
tions) do not wish to negotiate in the 
public forum. They may wish to 
deal in confidence with a private 
(albeit charitable) party and, if 
negotiations are unsuccessful, be 
able to disengage without public 
fanfare. 


(4) Flexibility. Special 
circumstances may require a 
flexibility that public land-buyers 
cannot, under their regulations, 
provide. It may be necessary to 
untangle legal problems; or 
assemble options on _ several 
properties; or negotiate with 
absentee or reclusive owners; or 
clear clouds on title; or structure a 
purchase in a particular way 
because of a tax problem. The latter 
problem often arises when land is 
held in a close corporation and the 
stockholders, but not the 
corporation itself, are able to utilize 
tax benefits from a gift or bargain 
sale. 

(5) Taxes. For a landowner 
seeking to maximize after-tax 
benefits from a sale, a private, 
charitable purchaser may be the 
best answer. Such an entity, for 
example, can often offer the 
benefits of an installment sale, 
unlike a public agency which must 
purchase through one lump sum 
payment; or may be able to arrange 
an exchange for similar property or 
a sale under threat of condemna- 
tion, in either case deferring capital 
gains taxation. 

The charitable deduction may be 
even more important. The Internal 
Revenue Code provides that a gift 
or bargain sale of property to a 
charitable organization ordinarily 
entitles the donor to a charitable 
deduction from either the 
individual or corporate income tax. 
If the organization qualifies under 
§170(c), and if the land involved is a 
long-term capital asset, then 
ordinarily the measure of the 
deduction is the fair market value of 
the property less consideration paid 
by the charity. The charitable 
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deduction is limited, in such cases, 
to 30% of the individual’s adjusted 
gross income in any given year (50% 
if a portion of the total deduction is 
foregone), but can be taken over a 
six-year period. 

Land value, of course, is one 
critical factor. Market value has 
reference to a buyer and seller 
neither of whom is under pressure 
to deal, and finds its evidence most 
frequently in comparable sales. Ina 
depressed economy, the owner of 
raw land may be under 
considerable pressure to sell, and 
there may be very few buyers 
indeed. Past comparable sales may 
not yet reflect an expected 
downturn. In this situation, for the 
landowner who is in a high tax 
bracket (or will be put in one by sale 
of his land), a bargain sale or even 
gift to a charitable organization 
may be more attractive than a 
“distress” sale on the commercial 
market. The public, of course, is the 
winner, as was intended by the 
Internal Revenue Code. 

(6) Certainty. Most public 
agencies, in order to acquire land, 
must offer the landowner “just 
compensation:” fair market value. 
In that respect, all potential 
acquisitions look the same to the 
public land-buyer. However, if a 
charitable organization can offer 
important open space to the public 
at two-thirds of its value, then that 
property may stand out in the eyes 
of the land-buyer. First, there is 
more land--more park--for the 
money. Second, the land-buyer will 
be dealing with a charitable entity 
which has an ascertainable track 
record, a stake in cooperation with 
the land-buyer, and a charitable 
goal of benefitting the public which 
can be enforced by the Attorney 
General. 

Despite a long tradition of 
nonprofit land acquisition by 
volunteers, only recently has the 
skill been professionalized. The 
Trust for Public Land has the 
distinction among professional 
organizations of working with 
urban, as well as rural, land. It is 
incorporated and headquartered in 
San Francisco, but has a 


Southeastern Regional Office in 
Tallahassee. 

Based on these considerations it is 
logical that public land trusts will 
emerge as increasingly significant 
bridges between private land 
holders and public entities. O 
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We're good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 


up to $37,500 in protection for you, 
your employees and eligible family 
members. 


Life Insurance 


up to $100,000 low cost term pro- 
tection for you and your employees. 


Lawyer’s Liability 
Package 


$100,000 or more liability protec- 
tion (including professional liability 
protection) plus “all risk” office 
professional property protection. 


Hospital Indemnity 
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extra hospital expenses for you and 
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Protection 
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tion for you and your employees for 
accident and sickness. 


Accidental Death 
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up to $200,000 low cost 24-hour 
accident protection for you and 
your employees. 


Workmen’s 
Compensation 


protection from your statutory lia- 
bility under Florida’s Workmen’s 
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March 19-20—Law Revision Council, Sarasota Hyatt House Hotel, Sarasota. 


March 21 - April 4—Florida Bar South Pacific Adventure. 


May 2-7—31st Annual Tax Conference, University of Miami School of Continuing 
Studies, Konover Hotel, Miami Beach. 


May 12-15—The Florida Bar Board of Governors, Innisbrook Resort, Tarpon 
Springs. 


May 25—Part I Florida Bar Examination, Robert Meyer Hotel, Jacksonville. 


June 9-12—26th Annual Convention, The Florida Bar, Walt Disney World. 


July 8-10—The Florida Bar Board of Governors, Plantation Inn, Crystal River. 


July 17-14—Florida Bar Alaskan Discovery. 


July 27-28—Parts I, II & III Florida Bar Examination, Miami Beach Convention 
Center. 


August 4-8—Federation of Insurance Counsel Annual Convention, The Breakers, 
Palm Beach. 


August 5-12—Annual Meeting American Bar Association, Atlanta. 


October 15—Dedication of The Florida Bar Center Addition, Tallahassee. 


October 25-November 7—Florida Bar Far East Adventure. 


October 26—Parts I & III Florida Bar Examination, Jacksonville Civic Auditorium. 
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MINDAND SECURITY! 


The very essence of home ownership is the peace of mind and sense of security which arises therefrom. Lacking this, one of the basic elements of 


satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to their clients, and caused these same clients to desire 


it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by relying upon his Realtor and his attorney to handle 
the details of such transactions, and instructing them to obtain for him a land title insurance policy as the final protection of his ownership. 


Title & Trust Company of Florida Agencies 


Alachua County 
ALACHUA COUNTY ABSTRACT CO. 
Gainesville, Florida 


Bay County 
BAY COUNTY LAND & ABSTRACT 
Co., INC. 
Panama City, Florida 


Bradford County 


BRADFORD COUNTY ABSTRACT CO. 


Starke, Florida 


Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Melbourne, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Merritt Island, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLE 
co. 
Fort Lauderdale, Florida 
POMPANO BEACH BRANCH 
HOLLYWOOD BRANCH 


Charlotte County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Citrus County 
CITRUS TITLE CO. 
Inverness, Florida 
Clay County 
GREEN COVE SPRINGS ABSTRACT 
& TITLE INS. CO. 
Green Cove Springs, Florida 


Calhoun County 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 


Collier County 
HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 


SECURITY TITLE & ABSTRACT, INC. 


Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABSTRACT CO. 
Miami, Florida 


DADE-BROWARD TITLE CO. 
Miami, Florida 
FLORIDA-SOUTHEAST TITLE 

INSURANCE AGENCY 
Miami, Florida 


Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Escambia County 
PENSACOLA TITLE CO. 
Pensacola, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hendry County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Myers, Florida 
HENDRY COUNTY TITLE & AB- 
STRACT CO. 
Labelle, Florida 


Hillsborough County 
ABSTRACT & TITLE CO. OF 
HILLSBOROUGH CO., INC. 
Tampa, Florida 


Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
WEST FLORIDA TITLE CO., INC. 
Milton, Florida 
FT. WALTON BEACH BRANCH 


Indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jefferson County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Leon County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Levy County 
LEVY ABSTRACT & TITLE CO. 
Bronson, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 
Cape Coral Branch 
CAPE CORAL TITLE CO. 
Cape Coral, Florida 


Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 

Madison County 
SMITH ABSTRACT & TITLE CO. 
Madison, Florida 
GADSDEN ABSTRACT CO. 
Quincy, Florida 

Marion County 


FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin Cou 


nty 
FLORIDA ABSTRACT & TITLE INS. 


co. 
Stuart, Florida 


Nassau Cou 
FLORIDA ABSTRACT & TITLE INS. 
co. 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON ABSTRACT & TITLE 
INS. CO. 
Ft. Walton Beach, Florida 


SECURITY TITLE & ABSTRACT, INC. 
Ft. Walton Beach, Florida 

WEST FLORIDA TITLE CO. 

Milton, Florida 


FT. WALTON BEACH BRANCH 


Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 


Paim Beach County 
PALM BEACH ABSTRACT & TITLE 
co. 
West Palm Beach, Florida 


Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 


WEST PASCO TITLE & ABSTRACT 
co 


New Port Richey, Florida 


Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 
COMMERCIAL ABSTRACT & TITLE 
St. Petersburg, Florida 


Polk County 
POLK COUNTY ABSTRACT CO. 
Bartow, Florida 


Putnam County 
PALATKA ABSTRACT & TITLE 
GUARANTY, INC. 
Palatka, Florida 


Santa Rosa County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


St. Johns County 
ST. JOHNS COUNTY ABSTRACT CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 


Sarasota County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 


Virgin islands 
FIRST TITLE, TRUST & ABSTRACT 
co. 
St. Croix, U.S. Virgin Islands 


Volusia County 
HALIFAX TITLE CO. 
Daytona Beach, Florida 
Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
Walton County 
WEST FLORIDA TITLE CO. 
Milton, Florida 
FT. WALTON BEACH BRANCH 
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Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


office economics: 
Who's doing the better job? 


Your time is too valuable to be used inefficiently. 
And where your time is concerned, the intricacies 
of legal research can be deceiving. No sooner do 
you start on that seemingly easy problem than 
you find yourself buried for hours; and even 
then you often have no definitive appraisal of 
your legal position. Those precious hours spent 
tied down in legal research may be diverting 
your attention from other equally vital aspects 
of your busy practice. 


RESEARCH FOR LAWYERS is a solid alter- 
native. 


Because we can provide you with professional 
quality research in any major law area, and at a 
surprisingly moderate fee. 


Because we maintain a large staff of expertly 
trained and carefully screened researchers who 
are specialists in legal research methods, and 
who know the area of law they’re researching. 


And because of JURISINDEX® our unique in- 
dexing system, which enables us to draw upon 
the thousands of cases we have previously re- 
searched to speed a resolution to your problem. 


Where law office economics is concerned, doesn’t 
it make better sense to assign your problem to a 
researcher who knows the law area, and can use 
this knowledge to cut research time and effort, 
while not sacrificing thoroughness? 


Let RESEARCH 
FOR LAWYERS 
give you that extra 
edge. Call us today 
(toll-free) and from 
now on spend your 
time judging how 
to apply the law 
rather than 
searching for it. 


Florida Division of 
American Legal Research Corp. 
Box 13777/Gainesville, Fla. 32604 


(904) 377-8300 
Toll-free (800) 342-6862 
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